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RELAZIONE

Finality del regolamento

H 19 maggio 2015 & state pubblicate nella GUUE il regolamente (UE) n, 760 del 29
aprile 2015 che ha creato una nuova categoria di fondi, 1 fondi suropei di investimento a
lungo termine o ELTIF (Furopean Long-Term Investment Funds),

Le attivitd in cui investotio gli ELTTE sono qualificate come "investimenti afternativi”,
ciod calegorie di aftivitd non rientranf nells definizione tradizionale 4i azioni e
obbligaziont quotate, Gli investimenti alternativi comprendono ad esempio: immobili,
venture capital, private equity, fondi speculativi, societd non quotate; gli BLTIF si
concentreranno su quelle attivitd che, per essere sviluppate cont successo, richiedono un
impegno a lungo termine degli investitori.

In virta detle specifiche regole del prodotto, gli ELTIF dovrebbero essere in grado di:

o offrive agli investitori earopel rendimenti stabili 4 lungo termine;

o fongere da fonte di finanziamenito a lungo termine per 1"economia europea, In
patticolare per le PMI ¢ le infrastrutture;

o aumentare l¢ fonti di finanziamento non bancatie a digposizione delle imprese;

o garantire la protezione degli investitori, in particolare retuil, e la stabilith
{finanziaria.

1l regolamento disciplina in particolare | seguenti aspetti:

o la commercializzazione transfrontaliera dei fondi di investimento a hngo
termine (ELTIF), sinora ostacoiata daila frammentazione della regolamentazione
nei divers Stati membri, sia presso gli investitoyi al deltaglio che presso gl
investitor professionali in tuita 1'Unione;

o la procedura armonizzata per I'antorizzazione dei fondi di investimento 2 lungo
termine;

o la definizione delle politiche di investimento, con specifiche limitazioni alle
attivita collaterali che gli BLTIF possono intraprendere (es. divieto di vendite
allo scoperto o con patti di 1acquisto, efc.);

o laprevenzione dei conflitti di intevessi;

o gli obblighi stringenti di tragparenza ¢ ie condizioni di commercializzazions.

Per assicurare un grado di armonizzazione quanto pid elevato possibile, il regolamento
attribuisce all’ Autoritd europea degli strumenti finanziari ¢ dei mercati (AESFEM o
ESMA European Securities and Markets Authority) 1} potere di emanare norme tecniche
di regolamentazione direttamente applicabili in tuti gli Stati membri, volte in
particolare e definire le caratteristiche di dettaglio deglt ELTIF,

Il regolamento va a integrare 'attuale quadro normative ewropeo che gid disciplina
mumetose forme di gestione colletliva, cioé | fondi istituiti, gestiti e commercializzati
nell’UE e i relativi gestori:
o Direttive 2009/65/UE (UCITS IV) e 2014/%1/UE (UCITS V) che
disciplinano gli osrganismi di investimento collettivo in valori mobiliari
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(OICVM), ivi comprese le condizioni per la gestione e commercializzazione
degli stessi;

o Direttiva 201U/6UURE (AII‘MD) che disciplina 1 gestori di fondi di
investimento alfernativi (FIA) che investono in attivitd diverse da quelle
degli OICVM {es. immobili, hedge fund, crediti, etc.) e non rientrano quindi
nell’ambito di applicazione delia direttiva UCITS; .

o Regolamento (UE) n. 345/2013 riguardante i foudi europei di veniure capital

-+ (BuVECA), fondi alternativi gestiti da gestori di FIA (GEFIA) le cui attivita
non superano la soglia di 500 milioni di ewro;

o Regolamento (UE) n, 346/2013 sui fondi ewopei per ’imprenditoria sociale
(EuSER), anch’essi fondi alternativi gestiti da GEFIA le cul attivitd non
superano la soglia di 500 milioni di curo,

Considerato che i fondi BELTIF, come | fondi EaVECA ed EuSEF, sono una particolare
categoria di fondi di investimento alternativi europei (FIA UE), essi vengono gestiti
nell’Unione europea da socicta di gestione di fondi alterpativi (GEFIA UE), disciplinate
dalla direttiva 2011/61/UE, sui gestori di fondi di investimento alternativi, aituata nel
nostro ordinamento con il D 1gs, 4.3.2014, n. 44, e con la disciplina di regolamentazione
secondaria emanata da MEF, Banca d'Ttalia e Consob.

Soggetti interessati
Categorie di cittadini interessate: Investitord istituzionali, professionali ¢ al dettaglio.

Categorie di improse interegsate (in particolare PMI):

o imprese che operano nel campo delle infrastrutiure come ad esempio; energia,
frasporti ¢ comunicazioni;

o imprese Industriali e di servizio;

o societd che investono in edilizia abitativa nonché in tecmologie per il
cambiamento climatico e di eco-innovazione;

o societd che operanc nel campo dell’istruzione, della ricerca e dello sviluppo;

o imprese che promvovono l'innovazione ¢ la competitivit,

Termini e procedure per 1"applicazione delle dispusizioni europee

Considerato che il repolamento UE & ebbligatorio in tutti i suoi elementi e direttamentc
applicabile in ciascuno degli Statl membri a decorrere dal 9 dicembre 2015 (Articolo
38), gli imterventi da effettuare In  normativa primaria nel tesio  unico
dellintermediazione finanziarla di cui al D.lgs. 58/1998 (TUE) sono minimi e
rigeardano principalmente due aspetti rimessi alla potestd degli Stati membui;
Pindividuazione della/e autoritd nazionali competenti per la vigilanza sul rispetto delle
disposizioni contenute nel regolamento ¢ [altribuzione alle stesse di tutti i poteri di
indagine e sanzionaiori necessari per esetcizio delle loto funzioni. Ulterioni interventi
saranno  possibili in normativa secondaria da parte delle autoritd di vigilanza,
conformemente a quanto gia prewsto dal TUF in materia di gestione collettiva del
risparmio.
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La delepa legislativa & contenuta nella legge 12 agosto 2016, n 170 - legge di
delegazione europea 2015 - pubblicata nella G.U, n, 204 del 1° settembre 2016, ed
entrata in vigore il 16 sctiembre 2016,

La ciéléga dc;v’essere esercitate entro dodici mesi, clog entyo il 16 settembre 2017 k

I pnnclpl e i criteri dnettm specifici per I'esercizio della delega sono contcnuu
nell’art. 13 & prevedono di;

al apportare al testo unico delle dfsposzzmm in maferm di intermediazione

finanziaria, di cui ol decreto legislativo: 24 febbraio 1998, n- 58, le

. | modificazioni  necessarie  all'applicazione del regolamento (UE) 2015/761),

. prevedendo, ove opportuno, il ricorso alla discivling secondarica e attribuendo le

-competenze e i poteri di vigilanza e di indagine previst! nel regolaments aila

Banca d'Tialia e alla CONSOR secondo le rispettive compefenze stabilite dal
citato testo unica;

b) aitribuire alla Banea d'lidlia ¢ allu CONSOB il potere di applicare
sanzioni amministrative pecuniarie efficacl, dissuasive e proporzionate dlla
gravitd delle violazioni degli obblighi previsti dol regolamerto, in coerenza con
quelle gitr stabilite dalla parte V, titolo II, del testo unico di cui af decrefo
legislativo 24 febbraio 1998, n. 58, in materia di discipling degli intermediari, ed
eniro i Emiti massimi ivi previsti;

) prevedere in conformitec alle definizioni, alla discipling del regolamento

. (UE) 2015/760 e ai principi e criteri direftivi previsti dal presente comma, le

peeorrenti modificazioni  alla novmativa vigente, anche di derivazione europes,

per i settori Interessail dalla normativa da aftuare, ol fine di reglizzare il

migliore coordinamerto con le altre disposizioni vigenti, assicurando un

appropriato grade di protezione dell'investitore e di tutela delly stabilita
Jingaziaria,

La nomma prevede, inolite, 1a possibilitd per il Governo di emanare disposizioni
cotrettive e infeprative entro venttquattro mesi dalla data di enfraia in vigore del
decreto lepislative attuativo. :

Le Autoritd di vigilanza interessate provvedono agll adempimenti loro attribuit dalla
nuova discipling ELTIF con le risorse umane, sn'umentah e finanziatie disponibili
a legislazione vigente,

Lo schema di decreto legislativo ¢ stato elaborato previo confronto a livello tecnico con
gli uffici di Banea d’Halia ¢ Consob che hanno collzborato con il Ministero
dell’economia e delle finanze nell’ambito del negoziato europeo per I'approvazione del
regolamento, ‘

L& norme gono stafe redatte nel rispetto del principio di invarianza della spesa.

et eyt

Si iliustra, di seguito, il contenute delle norme inﬁ‘odntte netlo schema di decreto
legislativo, che sono coordinate con le modifiche apportate al TUF nell’ambito del
recepimento della direttiva 2014/65/UE (MIFID 1) e dell’adeguamento della normativa
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nazionale alle disposizioni del regolamento (UE) n. 600/2014 (MiFIR) sui mercati degli
stramenti finanziari {vedi infra).

Art: 1: Modifiche alla pavie I del decréto legistative 24 febbraio 1998, n. 58,

It conmriz;. I modifica le definizioni contenute nell’articolo 1 del TUF intreducendo le
nuove nozioni di ELTIE e di gestore di ELTIF ai sensi def regolamento (UE) 2015/760.

Il comma 2 modifica ["articolo 4-quinquies, comma 2, del TUF ed ha finalita di
coordinamento delle disposizioni in maieria di fondi di investimento alternativi (FIA).
La modifica & finalizzata & precisare che il parere della Consob alla Banca d’Ttalia per la
tegistrazione e la cancellazione dei gestori di fondi BuVECA e di fondi EuSEF
(sottocategorie di fondi alternativi come i fondi ELTIF) nell’apposito registro & richiesto
solo per 1 gestori che non risultano gid iseritti agli albi dei gestori autorizzati.

La modifica & coerente con quanto gia avviene in caso di estensione dell’operativita di
wn gestore collettivo (ad es., se una Sgr iscritta alla sezione dei gestori di QICVM
intende procedere all’istituzione e gestione di FIA e, pettanto, richiede ’iscrizione alla
sezione dell’albo dedicata ai GEFIA, ciog ai gestori di fondx di investimento alternativi,
non & previsto per tale iscrizione il parere della Consob)",

Pertanto, la modifica in questione persegue 'obiettivo di allineare alla regola generale
anche l'evenivale estensione delf’operativitd di un gestore gid autorizzate alla
istituzione e gestione di fondi EuVECA ed BuSEF, conformemente a quanto previsto
pet 1 gestori-di fondi ELTTF dal successivo comma 3 dello schema di decreto (articolo
4-quinquies.1, cotmma 2),

il comma 3 inserisce nel TUF il nuovo articolo 4-quinquies.t che individua le avtoritd
nazionali competenti ai sensi del regolamento (UE) 2015/760 e ne definisce compiti e
poieri, nel rispetto delle previsioni contenute nel regolamento.

Larticolo 3 del regolamento prevede che un ELTIF pud essere commercializzato
nell"Unione solo quando & stato autorizzato dall’auioritd corpetente di uno Stato
membro, Dopo Pautorizzazione UELTIF ottiene il passaporto del fondo per cul pud
essere commercializzato agli investitori professionali e agli investitori al dettaglio in
tutti gli Stati membri, previa nofifica alle autoritd comps_atenti {Art. 31). L'ESMA tiene

L Regolamento sulla gestione collettive del risparmio della Banca &’Itakia -
SEZIONE Vill MODIFICHE DELLOPERATIVITA
1. Modifiche dell’ operativitd

(.)
Nel easo in oni la gestione sin stafn inizialmenlo limitata & singole tipologie di OICR (QICVM, FIA
aperti, FIA chiusi mobifiari, FIA inmobiliari, FIA che investone in crediti, FIA che ricorrono alla leva
fingnziaria, FIA che ricomono alla leva finsnziaria su base sostanziale) ¢ ia SGR intenda gestire alire
tipologie.di organismi di Investimeato collettivo, [o conunica alla Banca d’Ttalia almeno 30 giorni prima
deita loro istituzione o provvede ad adeguare I-propri presidi operativi (procedure, risorse e strumenti
delte funzieni di controllo def rischi, risk management ¢ compliance) (11). Entro 38 giomi dal
vicevigrento della comunicazione la Banca d'ltslia, sulla base di unn valutazione deli’adegoatezza del
gistema di gestione del risehio, delle misure organizzative adottate, del potenziale ithpatto sulis stabilitd
finanziaria defls tipologia di QICR, pud avviars un procedimento emministeativo di ufficio di divieto da
concluderst entro 60 giorni.

11 Net casa la BOR inienda gestire per 1a prima volta FIA o QICVM, la Banca d'lalia iscrive 1o SGR nel relative
albe.



utt registro pubblico centrale in coi sono iscritti tutti gli ELTIF autorizzati, i relativi
pestori e le autorith competenti.

L'articolo 5 del regolamento ptcvede che solo i GEFIA UE autorizzati ai sensi della
direttiva 2011/61/UE (AIFMD) in uno Stato membro, e che pertanto godono del
passaporto del gestore, possono presentare domanda per la gestione di un ELTIF
all’autoritd competenie dell’ ELTIF.

Pertanto in Htalia poiranno essere commercializzati, previa notifica alla Cénsol:;, sia
ELTIF autorizzati in Italia-e gestiti da GEFIA italiani (Sgr o Sicaf), sia ELTIF
autorizzat nell"Unione e gestiti da GEFIA UE,

In merito agli obblighi di trasparenza, Farticolo 23, paragrafo 1, del regolamento viets
la commercializzazione nell’Unione dl quote o azioni di un ELTIF senza previa
pubblicazione del prospetto ¢ del KIID per gli investitori al deftaglio. La pubblicazione
del prospetio non & subordinata alla preventiva approvazione da parte dell'avtoritd
competente, pertanto il prospetio deve contenere tutte le informazioni necessatie per
consentire agli investitori di effettvare una valutazione informate sull'investimento loro
proposto ¢, in particolare, sui relativi tischi.

I paragrafi 3, 4 e 5 dell’aticolo 23 elencano i contenuti obbligatori del prospetto ¢ degli
altri documenti promozionali, nonché della relazione annuale, ai quali si aggiunge ogni
altra informazione che le autoritd competenti ritengano necessaria (paragrafo 3, iettera
). Le eventuali informazioni aggiuntive da (nsetire nel prospetio saranno individuate
datla Consob con regolamento.

Art, 2: Modifiche adla parte V, titolo 11, del decreto legislative 24 febbraio 1998, n. 58,
Il comma 1 modifica Iarticolo 188, comma 1, del TUF (articolo sostituito

dall’articolo 5, comma 4, del d. lgs. 3 agosto 2017, n, 129, di attuazione della
divettiva 2014/65/UE — e.d. MiFID YD),

* 4, Larticolo 188 del decreto legisative 24 febbralo 1998, n: 58, & sostituito dal seguente:

% ART. 188
{Abuso di denominazione)

1, L'uso, nelia demominazione o in qualsiveglia segno distitivo o conwmicazions rivolta sl
pubblico, delle parofe: "Sim" o "societd di intermediazione mobilinre™ o "impresa di investimento”;
- "Ser" o "sociefd 4i gestione del risparmio®; "Sicav" o “sooietd di investimento a capitale variabile";
"Sicaf" o “societd di investimento a capitale fisse"; "EuVECA" o "fondo syropes per i1 venture
capital; "BuSEF" o “"fonde europec per limprenditoria sociale”; "APA" o “dispositivo di
pubblicaziona awtorizzato"; “"CTP" o "formitore di un sistema consolidato di pubblicazione®; *ARM®
o "meteanistne di <:egna1mnne auturizzato”; Ymercato regolaentate”; “inereato di crescita per le
PMI"; ovvero di slire parole o locuxioni, anche in lingna staniers, idonee a rarre in inganne sulle
legittimazione atlo svolgimento del servizi o delle attivith di investimento o del servizio di gestione
collettiva del risparmio o dej servizi di comunicazione dati o delPattivitd di gestione di mercati
regolamentat! & vietato a soppetti diversi, rispettivamente, dalle imprese di investimento, dalle
socigtd di gestione del vispurmnio, dalle Sicav, delle Sicaf, dai soggetil abilitatl a tenore dei
regolamenti (UE) n. 345/2013, relativo at fondi emopel per il ventwe capital (BuVECA), e o,
34612013, relativo at fondi europei per Iimprenditoria sociale (EuSEF), dai forpitor autorizeati atla
svolpimento dej servizl di cominicazione dall, dai mercati regolamentati e dai sistemi registratd
come un mercato di erescita per le PMI, ai sensi del presente deereto. Chiveque contravyiene al
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Le modifiche riguardano estensione delle sanzioni amministrative pecuniarie ivi
previste ai casi di abuso deila denominazione di “ELTIF” da patte di sopgetti diversi dai
soggetti abilitati ai.sensi del regolamento {UE) 201 5/760.

I comma 2 modifica I'articolo 190, comma 2-bis, del TUF, prevedendo 'applicazione
ai gestori e ai depositari di FIA, in caso di violazione delle disposizioni del regolamento
(UE) 2015/760 e delle relative disposizioni attuative, della medesima sanzione
amministrativa pecuniaria prevista per la mancata osservanza delle norme del TUF che
li riguardano, ovvero delle disposizioni generali o particolari emanate in base. alle
stesse. " ’ . ' .

B’ stato aggiunto, inoltre, il comma 2-bis,1 per poter sanzionare anche 1’inosservanza
delle norme teoniche di regolamentazione ¢ di attuazione elaborate dall’ ABSFEM
(Autoritd europea degli strumenti finanziari e del mercati) e adoftate tramite
regolamento ¢ decisione della Commissione enropea, Tali prescrizioni, che sono
direttamente appiicabili a tutti gli intermediari indicati al comma 2-bis, richiedono come
unico intervento in normativa primaria un’esplicita previsione sanzionatoria, senza la
quale eventuali inadempienze non potrebbero essere punite.

Art, 3: Clausola di invarianza finangiaria,

L'articolo prevede che dal decreto non debbanc derivare nuovi o maggiori oneri a
carico della finanza pubblica.

divieto previsto dat présente aticoio & punito con la sanzione amministrative peenniaria da enro
cinguemifa fino a sure clngue miloni. Se In viclazione & commessa da una societd o on ente, &
gpplicata la sanzione amminisirativa pecuniaria da curo fremtamila fino a euro singue miltoni,
ovvera fino al dieei per cento del fatturate, quando tale impotto é superiore a eure clngue mitioni e i
fatturato & determinabile ai sensi dell’articole 195, comma 1-bis,

2. Siapplics Darticolo 187-quinguiesdesies, eomma I-quater. »,
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" RELAZIONE TECNICA

- (Articolo 17, comma 3, della legge 31 dicembre 2009, n. 196)

SCHEMA DI DECRETO LEGISLATIVO RECANTE NORME DI ADEGUAMENTO
DELLA NORMATIVA NAZIONALE ALLE DISPOSIZIONI DEL REGOLAMENTO (UE)
2015/760 DEL PARLAMENTO EUROPEC E DEL CONSIGLIO, DEL 29 APRILE 2015,
RELATIVO Al FONDI DI INVESTIMENTO EUROPEI A LUNGO TERMINE.

%%

La delega legislativa ¢ contenuta pella legge 12 agosto 2016, n 170 - legpe di delegazione
europea 2015 - pubblicata nella G.U., n, 204 del 1° settembre 2016, ed entrata in vigore il 16
settembre 2016, _

La delega dev'essere esercitata entro dodici mesi, ciod entro il 16 settembre 2017,

Considerato che il regolamento UE & obbligatorio in tutti i suoi elementi e direttamente
applicabile in ciascuno degli Stati membri a decorvere dal 9 dicembre 2015 (Articolo 38), gli
interventi da effettuare in normativa primaria nel testo unico deli’intermediazione finanziaria di
cui al D.lgs. 58/1998 (TUF) sone mindmi ¢ riguardano principalmente due aspetti rimessi alla
polestd degli Stati membri: I'individuazione della/e auforitd nazionali competenti per la
vigilanza sul rispetto delle disposizioni contenute nel regolamento e I'athibuzione alls stesse di
tutti-i poteri di indagine ¢ sanzionatori necessari per Pesercizio delle loro funzioni. Ulterior
interventi saranno possibili in normativa secondaria da parte delle autoritd di vipilanza.

1l provvedimento in esame reca norme o di natura meramente ordinamentale o che comungue
non comportano nuovi o maggiori oneri & carico della finanza pubblica. Alla presente relazione
tecriica non & pertanto allegato il prospetto riepilogativo degli effetti finanziari ai fini del saldo
netto da finanziare del bilancio dello Stato, del saldo di casse delle amministrazioni pubbliche e
dell'indebitamento netto del conto consolidato delle pubbliche amministrazioni. Per le stesse
motivazioni, non ¢ indicato I’effctto che le disposizioni producono su precedenti autorizzazionl
di spesa,

Le disposizioni modificano il TUF, introducendovi anche un nuovo artieolo.

In particolare, I"articole 1 del decreto legislativo in oggetto rubricato: “Modifiche alla parte
1 del dlgs 24 febbraio 1998 n, 58 *, modifica articoli 1 ¢ 4-quinguies del digs e introduce
I’articolo 4-quinquies.t.

I comma | modifica e definizioni recate dalle norme in vigore, introducendo la definizione di
ELTIF e una nuova categoria di “gestore™: il gestore di ELTIF,

Trattasi di norme definitorie e quindi di natura ordinamentale che non hanno effetti sulla
finanza pubblica, :

Il comma 7 modifica articolo 4-quinquies, comma 2, del TUF ed ha finalitd di coordinamento
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delle disposizioni in materia di fondi di investimento aliernativi (FIA).

La modifica & finalizzata & precisare che il parere della Consob alla Banca d’Italia per la
registrazione e la cancellazdone del gestori di fondi BEuVECA e di fondi EuSEY (sotlocategorie
di fondi alternativi come i fondi ELTIF) nell’apposite registro & richiestoe solo per i gestori che
non risultanc gid iscritti agli albi dei gestori autorizzatl, La modifica in questione persegine
Pobietiivo di allineare alla regola generale anche Peventuale estensione dell’operativitd di un
gestore gia autorizzato alla istituzione ¢ gestione di fondi EuVECA ed EuSEF.

Tréttaéi di norma di coordinamento, prevista dai criterl direttivi specifici contonuti nell*articolo
13, comma 2, lettera c) della legge 170/2016, che non ha effetti sulla finanza pubblica.

1l comma 3 inserisee nel TUF il nuove articolo 4-quinguies. ! che individua le autorita nazionali
compstenti ai sensi del regolamento (UE) 2015/760 ¢ ne definisce compiti e poteri,
Le autoritd interessate sono Banca d'Halia e Consob che gid svolgono, a legislazione vigente, i
cotnpiti di:
» autorizzare la gestione di un fondo di investimento da parte di un gestore e ad approvare
il regolamento del fondo;

» iscrivere i gestori autorizzati in nell’apposita sezione degli albi previsti dal TUF;

» ricevere dai gestori la notifica prevista per la commercializzazione in Italia agli
investitori professionali e agli investitori al dettaglio;

« ticevere dal gestori la notifica prevista per la commercializzazione in uno Stato deli’UE
diverso dall’Ttalia aghi investitori professionali e agli investitori al dettaglio;

3 ricevere dall’autority delio Stato membro di origine del pestore la notifica per la
commercializzazione in ltalia agli vestitori professionali e aghi investitori al dettaglio,

e adempiere agli obblighi informativi verso 'ESMA;
¢ ricevere il prospetto, ¢ le relative modifiche;

Esse gid dispongono, ai sensi del TUF, dei poteri di vigilanza, di indagine, ispettivi,
regolamentari ¢ sanzionatori nel confronti dei soggett vipilati; si tratta, pertanto di
un’estensione di tali poteri, ai sensi della normativa vigente italiana ed eutopea ¢ dei criteri di
delega, ai fondi ¢ ai gestori qualificati come ELTIF.

81 rammenta che gli oneri per le attivitd svolte dalla Consob ¢ dalla Banca d’Halia sono
interamente a carico delle suddette autoritd che vi provvedono, nell’ambito delle proprie
attivitd istituzionali, esclusivamente con le risorse derivanti dalle contribuzioni corrisposte
dai soggetti vigilati. Le autorité possono, ali’occorrenza, adeguare le tariffe a carico dei
sogpetti vigilati,

L’articole 2 modifica due articoli della parte 'V del digs 58/1998 che riguarda la disciplina
sanzionatoria.

Il comma 1 modifica Uarticole 188, comma 1, del TUF {articolo sostituito dall’articolo 5,
comma 4, del d, lgs. 3 agosto 2017, n. 129, di attuazione della direttiva 2014/65/0UF - ¢.d,
| MiTID 1Y),

t 4, L articolo 138 del decreto legislativo 24 febbraie 1998, n. 58, & sostituito dal segusnte:

&



Le modifiche riguardano {’estensione delle sanzioni amminjsirative pecuniarie ivi previste ai
casi di abuso della denominazione di “ELTIE” da parte i soggetti diversi dai soggetti abilitati
ai gensi def regolamento (UE) 2015/760,

I comma 2 modifica Particolo 190, comma 2-bis del TUF prevedendo 'applicazions ai gestori
& i depositari di F1A, in easo di violazione delle disposizioni del regolamento (UE) 2015/760 ¢
delle relative disposiziont attuative, detla medesima sanzione amministrativa pecuniaria prevista
per la mancata osservanza delle notme del TUF che ¥ riguardano,. ovvero delle disposizioni
generali o particolari emanate in base alle stesse,

E* stato aggiunto, inolfre, it comma 2-bis.1 per poter sanzionare anche Vinosservanza delle
notme tecpiche di regolameniazione e di attuazione ¢laborate dall’ AESFEM {Autoritd curopea
degli strumentt finanziari e dei merest]) e adotiate tramite regolamento o decisione della
Commissione europea. Tali prescrizioni, che sono direttamente applicabili a tutti gli
intermediari indicati a] comma 2-bis, richicdono come unico intervento in normativa primaria
un’esplicita previsione sanzionatoria, senza la quale eventuali inadempienze non potrebbero
essere punite,

Come gid avviene a legislazione vigente, le sanzioni irrogate dalla Consob vengono riscosse
mediante modello F23 ed affluiscono all’entrata del Bilancio dello Stato, capitolo 2301, capo
V111, salvo gnanto previsto dall’art. 1 comma 44 Legge 208/2015 (art. 32 ter.] comma 2. La
citata disposizione prevede che il 50% delle sanzloni riscosse da Consob per le violazioni delle
disposizioni di cui alla parte I del Digs 58/1998 sono destinate invece a finanziare il Fondo
per la futela stragiudiziale dei risparmiatori e degli investitori.

Stante la natura meramente eventuale delle entrate a titolo di sanzione, non ¢ possibile
guantificare 'effetto sulla finanze pubblica discendente dalle modifiche in esame,

« ART. 188
(Abuso di denominazione)

1, L'usa, nella denominazions o in qualsivoglia segne distintivo o comunicazione rivolts al;pubblico, delle parole:
"Sim" o "socieRt di intermediazione mobiliave o "mpresa di investimento"; "Sgt" o "secietd di gestione del
Tisparmio'; "Sicav" o “socletd di investimento a capitale variabile"; "Sicaf" ¢ “socierd di nvestimento a vapitale
- fisso"; "BUVECA" o fonde europeo per il venture capital”; "BuSEF”" o "fonde europeo per limprenditoria
sociale™; "APA" ¢ "dispositive di pubblicazione autorizzato'; *CTP" o "fornitore di un sistema congolidato di
. pubblicazione”; *ARM" o “meccanismo, 4l segnalazions autorizzato®; “mercalo regolamentato”; "mercato di
¢rescity per le PMIY; ovvero di alire parola o locuzioni, anche in lingua stranista, ionee a trarre in ingemno sulla
legittimazione allo syoigimento dei servizi o delle attivit di investimento o del servizio di gestione collettiva de
tisparonio o def servizi ¢i comunicazione datl o dell’attivith di gestione di mercati regolamentati & vietato u
sopgetti diversi, rispeftivamente, dalle imprese di investimento, dalle societd di pestione del risparmio, dalle Sleay,
dalle Sicaf, dai seggetti ubilitati » tenore del regolamenti (UE) n, 34572013, relativo ai fondi europel pet if ventire
cupital (BUVECA), ¢ n. 346/2013, rolative ai fondi curopei per Imprenditoria seciale (EuSEF), dal fornitoti
awtortzzati allo svolgimento dei servial di comunicazione datl, dai mercati regolamentati e dai sistemi registrat
cotne un mercaty di crescita per le PV, al sensi del presenie deoreto. Chivngue contravviene al divisto previsto
da! presente ardicolo & punito von {a sanzione amministrativa peewniaria da euro cinguemila fino a euro cingue
milioni, 8¢ la violazione & cominessa da tma societd © un chte, & applicata lu sanzione amministiative peouniaria
da euro trentamila fino a wiro ¢ingue miliond, ovvero fino al dieci per cento del fatturato, quando tale fmporto &

suparipre a evro cingue miliont e U} faturato & determinsbile af sensi del’articolo 193, comma 1-bis.

2, Si applica artieolo 187-quinquiesdecies, comma 1-quater, »,

&



Per quanto sopra viportato, le disposizioni mon compertano nuovi o maggiori oneri a
carico defla finanza pubblica, perfanto non si redige ¢ non si acclnde alla presente il
prospetto riepilogative, previsto dall’articole 17, comuna 3, della legge 31 dicembire 2009,
n. 196, descrittivo degli effeiti finanziari di ciascun provvedimento aj fini del saldo netto
da finunziare del bilancio dello State, del saldo di cassa delle amministrazioni pubbliche ¢
dell'indebitamento netto del conto consolidate delle pubbliche amministraziont,
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ANALISI TECNICO-NORMATIVA

SCHEMA. DI DECRETO LEGISLATIVO RECANTE NORME DI ADEGUAMENTO DELLA
NORMATIVA NAZIONALE ALLE DISPOSIZIONI DEL REGOLAMENTO (UE) 2015/760
DEL PARLAMENTO EUROPEOQ E DEL CONSIGLIO, DEL 29 APRILE 2015, RELATIVQO Al
FONDI DI INVESTIMENTO EUROPE] A LUNGO TERMINE.

PARTYE 1. ASPETTI TECNICO-NORMATIVI DI DIRITTO INTERNO

1) Obiettivi e necessita dell 'intervento normativo. Coerenza con il programma di governo.

11 19 maggio 2015 & stato pubblicato nella GUUE il regolamento (UE) 2015/760 che ha creato una
nuova categoria di fondi, i fondi europei di investimento a lungo termine o ELTIF (European Long-
Term Investment Funds),

It regolamento disciplina in particolare 1 seguenti aspeiti:

o la commercializzazione transfrontaliera dei fondi di investimento a lungo termine (ELTIF),
sinora ostacolata dalla frammentazione della regolamentazione nei diversi Stati membri, sia
presso gli investitor] al dettaghio che presso gli investitori professionali in tulta PUnione;

o la procedura armonizzata per I'autorizzazione dei fondi di investimento a lungo termine;

o la definizione delle politiche di investimento, con specifiche limitazioni ale attivitd
collaterali che gli ELTIF possono intraprendere (es. divieto di vendite allo scopetto o con
patti di riacquisto, etc.);

o la prevenzione dei conflitti di interessi;

o gli obblighi stringenti di trasparenza e le condizioni di commercializzazione,

1l regolamento va a integrare 'attuzle quadro normativo europeo che gia disciplina numerose forme
di gestione collettiva, ciog i fondi istituiti, gestiti e commercializzati nell’UE e i relativi gestori:

o Direttive 2009/65/UE (UCITS V) e 2014/91/UE (UCITS V) che disciplinano gli
organismi di investimento collettive in valori mobiliari (QICVM), ivi comprese le
condizioni per la gestione e commercializzazione degli stessi;

o Direttiva 2011/61/UE {AIFMD) che disciplina i gestori di fondi di investimento
alternativi (F1A) che investono in attivita diverse da quelle degli OICVYM (es. immobili,
hedge fund, crediti, etc.) e non rientrano quindi nell’ambito di applicazione della
direttiva UCITS;

o Regolamente (UE) n. 345/2013 riguardante i fondi europei di ventwre capital
{EuVECA), fondi alternativi gestiti da gestori di FIA (GEFIA) le cui attivitd non
superano la sogha di 500 milioni di euro;

o Regolamento (UE) n. 346/2013 sui fondi europei per I'imprenditoria sociale (EuSEFR),
anch’essi fondi alternativi gestiti da GEFIA le cui attivita non superano la soglia di 500
milioni di euro.

Considerato che i fondi ELTIF, come i fondi EuVECA ed EuSEF, sono una particolare categoria di
fondi di investimento alternativi europei (FIA UE), essi vengono gestiti nell’Unione europea da
societd di gestione di fondi alternativi (GEFIA UE), disciplinate dalla direttiva 2011/61/UE, sui
gestori di fondi di investimento alternativi, attuata nel nostro ordinamento con il D.lgs. 4.3.2014, n.
44, e con la disciplina di regolamentazione secondaria emanata da MEF, Banca d’Italia e Consob.

1



La delega legisiativa per Padeguamento della normativa nazionale alle disposizioni del
l"l?golamcn.to (UB) 2015/760 & contenuta nell’articolo 13 della legge 12 agosto 2016, n 170 - legge
di delegazione Curopea 2015 - pubblicata nella G.U. n, 204 del 1° settembre 2016, ed enirata in

vigore il 1g Settembre 2016,

La delega dev’essere esercitata entro dodici mesi, cio2 entro il 16 settembre 2017.

2y Analivi . .
) Analisi det quadro normativo nazionale.

. . : i i i suoi ti e direttamente

ccabite € i1 Tegolamento (UE) 2015/760 & obbligatorio in tulti { suoi elementi e :
applicabile in Ciascuno degli Stati membri a decorrerc dal 9 dicembre 2015 (Articolo 38), gli
Interventi da ffettuare in normativa primaria nel testo unico dell’intermediazione finanziaria di cui
al D Igs. 58/199g (YUF) sono minimi & riguardano principalmente due aspetti rimessi afla potesta

degli Stati Membri; Pindividuazione deila/e autorith nazionali competenti per la vigilanza sul

1ispetio delfe disposizioni contenute nel regolamento ¢ Vatiribuzione alle stesse di tutii 1 potert di

indagi N : > .
wdagine e SMMzionatori necessari per Pesercizio delie loro fimzion,

Consideratg ch

3) Incidenza dedle norme proposte sulle leggi e { regolamenti vigenti,

Lo schema dj decreto legislativo va a modificare ed integrare le parti I e V del TUF.

4) Analisi dezy < compatibilit dell’intervento con i principi costituzionali.
Non i Hievanc profili di incompatibifith con i principi costituzionali.
) dnalisi delte <compatibilita dell tntervento con le competenze e le funzioni delle regioni ordinarie
€ a Statylo g ; ! tnt /

W0 sp “Ciale nonché degli ent? locali,
© prolili di incompatibilith con le competenze ¢ le funzioni defle regioni ordinarie ¢ a

€ wonché degli enti tocali in quanto, ai sensi dell’ast. 117, secondo comma, letiera &),

Non si rilevy, n
Yome, 1o Stato ha legislazione esclusiva in materia di tntela del risparmio e mercati

statuto Speciny
della Costiluz
finanziari

Z1ar, ¢ Luatela della concorrenza,
) V?{’wm ctors, compatibiliti con i principi di sussidiavietd, differenziazione ed adeguatezza
SANCIt] doll g yop ; olo 118, primo comma, della Costituzione.
I‘gm St tlexs 440 profili di incompatibiliti con i principi di sussidiarietd, differenziazione ed
adeguatezzg Sameiti dallarticolo 118, primo comma, della Costituzione.

;)] V‘?FWCQ Fell'assenza di rilegificazioni e della piena wtilizzazione delle possibilita di
e £ - f .-y . -
CRYficazics 4, <= e degli strumenti di semplificazione normativa,

Noa sona Pre <iste rilegificazioni di norme delegificate. }i decreto 1egislatiy9 ha‘ ad oggetto ‘matene
1on suscetty il gj delegificazione, né di applicazione di strumenti di semplificazione normativa.

&) Verifica

3



Non sussistono progetti di legge vertenti su materia analoga all’esame del Parlamento.

9} Indicazioni delle lince prevalenti della giurisprudenza ovvero delle pendenza di giudizi di
costituzionalita sul medesimo o analogo oggetto.

Non risultano indicazicni delle linee prevalenti della glurisprudenza e non sono pendenti giudizi di
costituzionalitd sul medesimo o analogo oggetto.

PARTE H. CONTESTO NORMATIVO COMUNITARIO E INTERNAZIONALE
10) Analisi della compatibilita dell "intervento con I’ordinamento comunitario.
[T regolamento europea & fonte di normativa primaria direltamente applicabile agli Stati membyi.

Considerato che un ELTIF pud esscre commercializzato nell’Unione solo quando & stato autorizzato
ai sensi del regolamento (UE) 2015/760 dall’autoritd nazionale competente, & necessario indicare
quale o quali sono le autoritd italiane competenti ¢ comunicarlo al’ESMA ai fini della
cooperazione.

In Italia e autoritd competenti in materia di gestione collettiva del risparmio sono, ai sensi del TUF,
la Banca d’Italia e la Consob.

A tali antoritd, per i profili di rispettiva competenza, devono essere attribuiti tutti i poteri di
vigilanza, di indagine e sanzionatori necessari per l'esercizio delle loro funzioni, ai sensi
dell’articole 33 del regolamento ELTIF.

Pertanto i criteri di delega prevedono di:

a) apportfare al testo unico delle disposizioni in materia di intermediazione finanziaria,
di cui al decreto legisiotivo 24 febbraio 1998, n. 58, le modificazioni necessarie
all'applicazione del regolamento (UE) 201 5/760, prevedendo, ove opportuno, il ricorso alla
disciplina secondaria e attribuendo le competenze e i poteri di vigilonza e di indagine previsti
nel regolamento alla Banca d'ltalia e alla CONSOB secondo le vispettive competenze stabilite
dal citato testo unico;

b) attribuire alla Banca dTtalia ¢ alla CONSOB il potere di applicare sanzioni
amminisirative pecuniarie efficaci, dissuasive e proporzionate alla gravité delle violazioni
degli obblighi previsti dal regolamento, in coerenza con quelle gia stabilite dalla parte V,
titolo II, del testo unico di cui al decrefo legisiativo 24 febbraio 1998, n. 58, in materia di
disciplina degli intermediari, ed entro [ lmiti massimi ivi previsti;

¢) prevedere, in conformita alle definizioni, alla discipling del regolamento (UE) 2015/760
e ai principi e criteri direttivi previsti dal presente comma, le occorrenti modificazioni
alla normativa vigente, anche di derivazione europea, per 1 seflori inferessati doila
normarive da attuare, «l  fine di  realizzare il migliore coordinamento con le altre
disposizioni vigenti, assicurando un appropriato grado di protezione dell'investifore e di tutela
della stabilita finanziaria,

La norma prevede, inoltre, la possibilitd per il Governo di emanare disposizioni correitive ¢
integrative entro ventiquattro mesi dalla data di entrata in vigore del decreto legislativo
attuativo. ‘



Y1) Verifica dell'esistenza di procedure di infrazione da parte della Commissione Europea sul
medesimo o analogo oggetio.

Al mormente non sono in atto procedure di infrazione da parte della Commissione europea.
12) Analisi della compatibilita dell 'intervento con gli obblighi internazionali,

Il provvedimento legislative in esame non presenta profili di incompatibilita con ghi obblighi
internazionali.

13) Indicazioni delle linee prevalenti dellu ginrisprudenza ovvero della pendenza di giudizi innanzi
afla Corte di Glustizia delle Comunita Furopee sul medesimo o analogo oggetto.

Non risultano indicazioni sulle linee prevalenti della giorisprudenza ovvero della pendenza di
gindizi innanzi alla Corte di Giustizia delle Comunita Europee sul medesimo o analogo oggetto.

14) Indicazioni delle linee prevalenti delln giurisprudenza ovvero della pendenza di giudizi innanzi
alia Corte Europea dei Diritti del! 'womo sul medesimo o analogo oggetto.

Non risultano pendenti giudizi dinanzi alla Corte europea dei diritti dell’'vorno sul medesimo o
analogo oggetto.

15} Eventuali indicazioni sulle linee prevalenti della regolamentazione sul medesimo oggetto da
parte di altri Stati membri dell’ Unione Europea.

Non risultano indicazioni sulle linee prevalenti della regelamentazione da parte di altri Stati membri
dell*Unione Europea.
PARTE III. ELEMENTI DI QUALITA’ SISTEMATICA E REDAZIONALE DEL TESTO

1) Individuazione delle nuove definizioni normative infrodotte dal testo, della love necessita, della
coerenza con quelle gia in uso.

L’articolo I, comima 1, dello schema di decreto modifica le definizioni contenute neli’articolo 1 del

TUF, introducendo le nuove nozioni di ELTIF ¢ di gestore di ELTIF ai sensi del regolamento (UE)
2015/760.

2) Verifica della corretiezza dei riferimenti normativi confenuti nel progetto, con particolare
riguardo alle successive modificazioni ed integrazioni subite dai medesimi.

I riferimenti normativi contenuti nel provvedimento in esame SORO corretti.

3) Ricorso alla tecnica della novella legislativa per introdurre modificazioni ed integrazioni a
disposizioni vigenti,

Le norme richiamate sono state modificate facendo ricorso alla tecnica della novella legislativa.



4} Individuazione di effetti abrogativi impliciti di disposizioni dell’atto normativo e loro traduzione
in norme abrogative espresse nel testo normativo,

Non vi sono effetti abrogativi espressi o impliciti all’interno delle schema di decreto.

5) Individuazione di disposizioni dell’atto normativo aventi effetto retroattivo o di reviviscenza di
novme precedentemente abrogate o di inferpretazione auientica o derogatorie vispetio alla
normativa vigente,

I provvedimento in esame non contiene disposizioni aventi effetto retroattivo o di reviviscenza di
norme precedentemente abrogate o di interpretazione autentica o derogatorie rispetto alla normativa
vigente. .

6) Verifica della presenza di deleghe aperie sul medesimo oggetio, anche a carattere infegrativo o
COFPetive.

I’unica delega presentc ¢ quella confenuta nella legge 12 agosto 2016, n 170 - legge di
delegazione europea 2015 - pubblicata nella G.U. n, 204 del 1° settembre 2016, ed entrata in
vigore il 16 settembre 2016.

7) Indicazione degli eventuali atti successivi attuativi; verifica della congruenza dei termini previsti
per la loro adozione.

Successivamente alla revisione della normativa primaria contenuta nel TUF, saranno possibili
interventi in normativa secondaria da parte delle autorita di vigilanza, conformemente a quanto gii
previsto dal TUTF in materia di gestione collettiva del risparmio.

8) Verifica della piena utilizzazione ¢ dell’'aggiornamento di dati e di riferimenti statistici attinenti
alla materia oggetio del provvedimento, ovvero indicazione della necessita di commissionare
all’Istituto nazionale di statistica apposite elaborazioni statistiche con correlata indicazione nella
relazione economico-finanziaria della sostenibilita dei relativi costi,

Sono stati utilizzati dati informativi raccolti ed elaborati sia dalla Commissione UE nei documenti
di valutazione di impatto, sia dalla Banca d’ltalia.



ANALISI DI IMPATTO DELLA REGOLAMENTAZIONE (A.LR.)
(all. “A" alla Direttiva P.C.M. 16 gennaio 2013}

TITOLO: SCHEMA DI DECRETO LEGISLATIVO RECANTE NORME DI ADEGUAMENTO
DELLA NORMATIVA NAZIONALE ALLE DISPOSIZIONI DEL REGOLAMENTO (UE) 2015/760
DEL PARLAMENTO EUROPEQ E DEL CONSIGLIO, DEL 29 APRILE 2015, RELATIVO Al FONDI
DI INVESTIMENTO EUROPEL A LUNGO TERMINE,

Referente: MEF — Dipartimento del Tesoro — Direzione [V - Ufficio HI

ALLEGATO: IMPACT ASSESSMENT DELLA COMMISSIONE

{iEZIONE 1 - Contesto e obiettivi dell'intervento di regolamentazione j

La sezione illustra 1l cortesto in cui si colloca Uindziativa di regolazione, 1'analisi dei problemi esistenti, le
ragioni di opportunita dell’intervento di vegolazione, le esigenze e gli obiettivi che l'intervento intende
perseguire.

In particclare, In sezione conkiene i sequenti elementi:

A) la rappresentazione del problema da risolvere e delle criticitd comstatate, anche con
riferimento al contesto internazionale ed europeo, nonché delle esigenze sociali ed economiche
considerate.

La crisi finanziaria che ha caratterizzato 'ultimo decennio ha richiamato 1"attenzione sul problema
che gli investitori tendono a concentrarsi sui vantaggi economici a breve termine e che questa
tendenza va a detrimento dello scopo fondamentale dei mercati dei capitali, ovvero finanziare la
crescita dell’economia reale,

Pertanto, & necessario incoraggiare gli investitori ad assumere impegni a pilt lungo termine, in
aftivita quali progetti infrastrutturali, mettendo a disposizione capitale cosiddetto "paziente”,
piuttosto che inseguire guadagni a breve terming.

Questo tipo di investimento a pill lungo termine potrebbe precludere il rimborso per un certo
numero di anni, ma ¢ in grado di fornire rendimenti stabili e prevedibill. 5i tratta inolire di un
investimento vantaggioso per I'economia reale in quanto finanzia imprese e crea posti di lavoro.

Gl investitori con passivita a lungo termine, quali fondi pensione e imprese di assicurazione,
possono {rovare interessanti gli investimenti a lungo termine. Mancava perd la disponibilita
immediata di meccanismi di raccolta, quali fondi che operino nel settore dell’investimento a lungo
termine secondo modalitd che tengano conto della dimensione, della scala e della durata
dell'impegno che tale investimento richiede. Questa situazione ostacolava altresl gli investitori pit
piccoli, come je PMI e i privati con ampie disponibilita patrimoniali, nonché gli investitori al
dettaglio.



La Commissione europea ha quindi valutato se la creazione di un quadro transfrontaliero per gli
investimenti a lungo termine, 1 cosiddetti fondi di investimento europei a lungo termine (ELTIF),
potesse stimolare la domanda di questo tipo di attivita da parte degli investitori istituzionali efo al
dettaglio. Questo lavoro va ad integrare il Libro verde della Commissione sul finanziamento a
lungo termine dell’economia europea.

Prima dellintroduzione dei fondi ELTIF non esisteva uno standard transfrontaliero comune e
comparabile per stabilire che cosa si intenda per attivita o investimenti a lungo termine, per chi
siano adeguati e come funzjonino, a differenza di quanto accade per il mercato transfrontaliero
delle attivita liquide, il quale beneficia invece della standardizzazione delle regole di prodotto
derivante dalle direttive sugli organismi di investimento collettivo in valori mobiliari (OICVM).

Questi fattori hanno portato alla frammentazione del mercato dei veicoli di investimento a lungo
termine dell’UE, scoraggiando gli investitori dall’accostarsi a tale mercato, poiché, a differenza di
quanto avviene per ghi OICVM, non vi era alama struttura di prodotto comune, riconoscibile e
regolamentata su cui fare affidamento. La direttiva 2011/61/UE sui gestori di fondi di investimento
alternativi (direttiva AIFMD) ha creato un passaporto UE per i gestori che intendane offrire fondi
non OICVM a livello transfrontaliero.

Ma la direttiva AIRMD si applica ai gestori di fondi alternativi (GEFIA), non ai fondi che essi
offrono, e di conseguenza non crea regole di prodotio o definizioni per le diverse categorie di
attivitd. Pertanto essa non puo risolvere il problema individuato. I piccoli investitori affrontano
ostacoli persino maggioti, poiché la direttiva sui GEFIA non crea per i gestori un passaporto per
Vofferta di fondi di investimento al dettaglio transfrontalieri.

Per risolvere i problemi suesposti la Cornmissione ha ritenuto di adottare un regolamento guale
strumento giuridico pitt appropriato per introdurre obblighi uniformi riguardanti, tra l'alixo, le
categorie di attivita ammissibili, la composizione del portafoglio, le regole di diversificazione, la
politica di rimborso, nonché norme in materia di autorizzazione dei fondi che intendono realizzare
investimenti a lungo termine.

L'cbhiettiva di queste regole di prodotto ¢ garantire che gii ELTIF funzionino in modo piu
efficiente. La condotta dell’attivita di gestore di ELTIF & disciplinata dalla direttiva AIEMD. Le
attivith dei gestori continueranno quindi ad essere soggette in via generale a questa direttiva, ma i
prodotii di investimento a lungo termine saranno disciplinati dal regolamento (UE) 2015/760, che
andra a complemento di quelli gia adottati in materia di fondi europei di venture capital
(EuVECA) e fondi europei per Vimprenditoria sociale (EuSEF).

Per quanio riguarda il contesto italiano, le disposizioni contenute nel regolamento (UE) 2015/760
possono ritenersi conformi allinteresse nazionale, in quanto rappresentano una valida possibilith
di finanziamento per le piccole e medie imprese, alternativa al credito bancario, per il rilancio
dell’economia reale del paese.

B) Vindicazione degli obiettivi (di breve, medio o lungo periodo) perseguiti con l'intervento

normativo;



L'obiettivo generale di breve, medio e lungo pericdo, perseguito dal regolamento ELTIF e
dall’intervento normativo in esame & quello di aumentare i mezzi per il finanziamento a lungo
termine di tutti i setfori deil’economia.

Il conseguimento del suddetio obiettivo generale comporta la realizzazione dei seguenti obiettivi
strategici pitt specifici:
1) agevolare la realizzazione di economie di scala per 1 gestori di fondi ELTIF;

2) migliorare la scelta e la tutela degli investitor interessati;
3} incrementare i flussi di investimento verso attivita a lungo termine.

Attraverso il regolamento europeo € possibile realizzare due obiettivi operativi:

1) eliminare gli ostacoli alla creazione di un mercato unico per i fondi che investono in attivita
a lungo termine ampliando la base di investitori;
2) ridurre le possibilita di vendita abusiva di fondi ELTIE

Per assicurare un grado di armonizzazione quanto pill elevato possibile, il regolamento atiribuisce
all’ Autorita europea degli strumenti finanziari e dei mercati {AESFEM o ESMA European Securities
and Markets Authority) il potere di emanare norme tecniche di regolamentazione direttamente
applicabili in tutt gli Stati membri, volte in particolare a definire le caratteristiche di dettaglio
degli ELTIFE.

C) la descrizione degli indicatori ¢he consentiranne di verificare il grado di raggiungimento
depli obiettivi indicati e di moniforare I'attuazione dellintervento nell’ambite della VIR;

Essendo il regolamento europeo, e i successivi RTS ESMA, uno strumento giuridico di
armonizzazione massima, ghi indicatori e le fonti di informazione che consentiranno di verificare i
grado di raggiungimento degli obiettivi indicati sono descritti dalla Commissione nell'impact
assessment.

In particolare, la Commissione prevede di utilizzare i dati forniti dalle autoritd nazionali
competenti, che sono responsabili per la concessione dell'autorizzazione ai fondi e in grado di
sapere quanti fondi ELTIF hanno la propria sede e commercializzano nel loro territorio.

I dati provenienti da associazioni di categoria sono un'altra importante fonte di informazioni che
possono essere utilizzate dalla Commissione in quante associazioni come EFAMA e EVCA
raccolgono dati a livello europeo sul settore del risparmio gestito che rappresentanc.

Forniteri di dati come ad esempio Preqin rappresenteranno una fonte supplementare di
informazioni, in particolare per il settore delle infrastrutture.

L'indicatore piti importante sara il numero di fondi che hanno adottato il regolamento del fondo
ELTIF, Con questo numero & possibile stimare il numero di fondi che operano a livello
transfrontaliero.



Un alire indicatore sara Ia dimensione media dei fondi ELTIF: se questa dimensione media &
aumentata questo significherebbe che il regolamento ELTIF ha potenzialmente creato economie di
scala.

Infine sard importante misurare la percentuale di finanziamento che proviene da fondi di
investimento ELTIF in settori quali le infrastrutture, Yimmobiliare e le societa. Se Ja percentuale di
finanziamenti provenienti da questa tipologia di fondi aumenta, questo sarebbe un indicatore che i
fondi ELTIF hanno raggiunto il loro scopo.

I progressi verso I'obiettivo di ridurre il numero di casi di vendita fraudolenta saranno valutati
attraverso il numero delle denunce e dei casi di ricorso sollevati dagli investitori. Le autorita
competenti avranno un ruclo nel monitoraggio di tali denunce.

D} l'indicazione delle categorie dei soggetti, pubblici e privati, destinatari dei principali effetti
dell'intexrvento regolatorio.

Poiché solo i gestori di FIA (GEFIA) autorizzati al sensi della direttiva 2011/61/UE (AIFMD})
possono essere autorizzati a gestire ELTIF, le disposizioni contenute nell’intervento regolatorio
sono rivolte a questa categoria di gestori. Per la quantificazione dei soggeiti potenzialmente
interessati dal provvedimento si puo fare riferimento ai GEFIA attualmente iscritti negli atbi di cui
agli articoli 35 e 35-ter del TUF tenuti dalla Banca d'Italia: abbiame 138 SGR iscritte all'albo gestori
di FIA e 7 SICAF autogestite. Considerando le sole societa autorizzate ai sensi della ditettiva
ATEMD che possono gestire ELTIF, abbiamo 92 SGR e 2 SICAF.

rSEZ{ ONE 2 - Procedure di consultazione precedenti l'intervento j

Per il negoziato a livello UE sono state consultate le autorita di vigilanza competenti.

Il Dipartimento del Tesoro ha curato sul proprio sito internet una consultazione pubblica sullo
schema di decreto legislative recante norme di adeguamento della normativa nazionale alle
disposizioni del regolamento (UE) 2015/760, con le modifiche da apportare al TUF predisposte in
collaborazione con gli uffici delle autorita di vigilanza,

La consultazione ¢ durata 20 giorni e st & conclusa 1'11 luglio 2017. E’ stata pubblicata sul sito
dipartimentale la risposta pervenuta da AIFL ~ Associazione italiana del private equity, venture
capital e private debt - che ¢ stata esaminata consultando anche le autorita di vigilanza per i profili
di competenza.

SEZIONE 3 - Valutazione dell ‘opzione di non infervento di regolamentazione {opzione zero) |

Essendo il regolamento europeo, e i successivi RTS BSMA, wno strumento giuridico di
armonizzazione massima, gli interventi da effetiuare da parte del legislatore nazionale sono
minimi e riguardano due aspetti rimessi alla potesta degli Stati membii: I'individuazione della/e
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autorith nazionali competenti per la vigilanza sul rispetto delle disposizioni contenute nel
regolamento e Vattribuzione alle stesse di tutti 1 poteri di indagine e sanzionatori necessari per
l'esercizio delle Joro funzioni.

In Italia, considerata la presenza di due autorita di vigilanza, Banca d'Ttalia e Censob, competenti
in materia di gestione collettiva del risparmio e vigilanza sugli intermediari, ai sensi del testo unico
dell'intermediazione finanziaria (TUF), occorre procedere al riparto di competenze e di poteri
attribuiti dal regolamento europeo alle autorita di wigilanza nazionali, ne} rispetto della
legislazione vigente e dei criteri contenuti neila legge delega e, pit precisamente:

a) apportare al TUF le modificazioni necessarie all'applicazione del regolamento (UE)
2015/760, prevedendo, ove opportuno, il ricorso alla disciplina secondaria e atiribuendo le
competenze e i poteri di vigilanza e di indagine previsti nel regolamento alla Banca d'Ttalia
e alla Consob secondo Je rispettive competenze stabilite dal citato testo wnico;

b) attribuire alla Banica d'Italia e alla Consob il potere di applicare sanzioni amministrative
pecuniarie efficaci, dissuasive e proporzionate alla gravita delle violazioni degli obblighi
previsti dal regolamento, in coerenza con quelle gid stabilite dal TUF in materia di
disciplina degli intermediari, ed entro i limiti massimi ivi previsti;

c) prevedere le occorrenti modificazioni alla normativa vigente, anche di  derivazione
eutopea, per i settori interessati dalla normativa da atiuare, al fine di realizzare il
migliore coordinamento con le altre disposizioni vigenti, assicurando un appropriato grado
di protezione dell'investitore e di tutela della stabilita finanziaria.

Si tratta di interventi minimi sul TUF, ma necessari, per i quali la forma consentita ¢ quella del
decreto legislativo, come prevede Farticolo 13, comma 1, della legge 12 agosto 2016, n. 170 - Legge
di delegazione europea 2015. Pertanto Vopzione zero ¢ stata esclusa dal legislatore italiano.

\

Nella fasce ascendente l'opzione di non intervenio é stata valutata ed esclusa anche dal
legislatore europeo che ha ritenuto necessario intervenire con un regolamento.

La Commissione, nellimpact assessment ha considerato una gamma di opzioni: nessuna
azione; azione non legislativa; e poi una serie di opzioni per la creazione di regole transfrontaliere
con ogni opzione successiva che amplia il pubblico potenziale di investitori in grado di usarli.

L'opzione preferita & stata quelia di creare un ELTIF aperto a tutti i tipi di investitori, compresi gli
investitori al dettagiio, con norme di prodotto forti e impostato come un fondo di tipo chiuso. Per
affrontare le divergenze e la frammentazione tra gli Stati membri, ¢ stato necessario un
provvedimento legislativo per creare un quadro normativo coerente per gli ELTIF e assicurare una
migliore commercializzazione transfrontaliera a tutfi i tipi di investitori.

Per far fronte a possibili vendite abusive agli investitori al dettaglio, il regolamento ELTIF prevede
norme di prodotto armonizzate in grado di mitigare i rischi. A tal fine sono state introdotte norme
in materia di diversificazione, di derivati, di trasparenza, di leva finanziaria e di conflitto di
interessi.

VSEZJONE 4 - Opzioni alternative all'intervento regolatorio




La valutazione d'impatto elaborata dalla Commissione presenta sette opzioni strategiche
rignardanti sia le regole di prodotto che i diversi tipi di investitori, che spaziano dall'inazione alla
creazione di regole di prodotto per fondi ELTIF transfrontalieri accessibili ad investitori sia
istituzionali che al dettaglio.

Opzione 1: Nessuna azione
Opzione 2: Sviluppare un’etichetta “soft” ma non un passaporto

Opzione 3: Consentire agli OICVM, che hanno gia un passaporio, di assumere esposizioni in
atlivita a lungo termine

Opzione 4: Create un nuovo fondo (fondo ELTIF) con una serie distinta di regole di portafoglio
relative alle categorie di atfivita a lungo termine ammissibili. Questo nuovo fondo sarebbe aperto
soltanto agli investitori istifuzionali

Opzione 5: Identica all’opzione 4, ma il fondo sarebbe aperto anche ad investitori privati con
ampie disponibilita patrimoniali.

Opzione 6: Aprire 1 fondi ELTIF a tutti gli investitori, compresi gli investitori al dettaglio. Questo
comporterebbe obblighi pill rigorosi in materia di tutela degli investitori. Per tenere conto del
carattere a lungo termine delle attivita, non vi sarebbero diritti di imborse.

Opzione 7: Identica all’opzicne 6, compresi pero diritti di rimborso dopo un'iniziale permanenza
obbligatoria, ad esempio di tre anni.

VALUTAZIONE DELLTMPATTO DELLE OPZIONI

L'opzione 1 (nessuna azione) non € accettabile in quanto non prevede alcuna misura per affrontare
i problemi individuati,

L'opzione 2 comportterebbe mistre non legislative volte a promuovere la convergenza dei fondi
che investono in atfivita a lungo termine ¢ si commercializzano come fondi di investimento a
lungo termine, Molto probabilmente cid implicherebbe la creazione di un’etichetta e un codice
volontari per il prodotto. Pur avendo il pregio di essere a basso costo per i gestori, quest'opzione
sarebbe praticabile soltanio se gli Stali membri accettassero di modificare le disposizioni nazionali
per sostenerla, per cui & improbabile che risolva il problema della frammentazione,

L’opzione 3 consentirebbe ad un OICVM di detenere una quantitd limitata di attivita illiquide e
non trasferibili. Cid consentirebbe aghi investitori al detfaglio di accedere ad attivitd a lungo
termine e fornirebbe un passaporto ai fondi che investono almeno parzialmente in attivita a lungo
termine. Tuttavia, infrangerebbe il principio fondamentale degli OICVM, ossia che gli investitori
possono ottenere il rimborso degli investimenti in qualsiasi momento, principio che ha consentito
di guadagnare la fiducia degli investitori. Eventuali modifiche di questo principio rischiano di
compromettere il successo degli OICVM e creare confusione sui tipi di attivita in cui essi possono



investire e sui rischi che queste compertano. Anche un certo numero di gestori di attivita ha
manifestato opposizione a tale cambiamento per timore che possa compromettere i} successo degli
OICVM.

L'opzione 4 creerebbe un prodotto ELTIF riconoscibile, che pud essere venduto agli investitori
istituzionali in tutta }'UE tramite un passaporto. Le norme verrebbero modellate su quelle previste
dalla direttiva OICVM in relazione, per esempio, allammissibilita delle attivita, ma si
applicherebbero ad attivita che sono per natura iHliquide ¢ a lungo termine, Quest’approccio non
darebbe una risposta al problema degli investitori pit piccoli € al dettaglio, che continueranno a
non poter accedere a tali investimenti e quindi a non poter diversificare i loro portafogli né
contribuire ad accrescere la massa di capitale disponibile.

L'opzione 5 permetterebbe di accedere a tali fondi ai privati con ampie disponibilitd patrimoniali, i
quali sono ritenuti in grado di accettare livelli di rischio di investimento maggiori. Altrimenti &
identica all'opzione 4. Pur ampliando la massa di capitale disponibile e offrendo possibilita di
diversificazione ad un numero pitt elevato di investitori, non modifica il fatto che gli investitori al
dettaglio sono esclusi dat potenziali benefici che I'investimento in tali fondi pud comportare,

L’'opzione 6 consentirebbe ai fondi definiti nell’opzione 4 che non permettono rimborsi di essere
cormmercializzati presso gli investitori al dettaglio in tutta 'UE tramite un passaporto. Cio
consentirebbe di accedere a tali fondi alla pitt ampia gamma possibile di investitori in modo da
ottimizzare la massa potenziale di capitale disponibile per realizzare tali investimenti. Per
garantire gli standard di tutela indispensabili agli investitori al deitaglio, il fondo sarebbe soggetto
a regole di prodotto il cui scopo & assicurare una sufficiente diversificazione, la risoluzione dei
conflitti di interessi, I'aumento della trasparenza sui costi e la Hmitazione dell'uso della leva
finanziaria. Questo implica inevitabilmente alcuni costi aggiuntivi. L'introduzione di regole di
prodoito notevolmente migliorate e armonizzate pud ridurre i rischi di vendita abusiva, a tutto
vantaggio degli investitori sia istituzionali che al dettaglio e della loro fiducia nelle attivita a lungo
termine, Il fatto che il fondo sia chiitso presenta il vantaggio di consentire investimenti in tutti i tipi
di attivita a lungo termine, perché questa struttura & pit adatta al profilo di illiquidita di tali
attivitd. Questa soluzione ha it merito di essere trasparente per quanto riguarda limpegno di
huingo periodo richiesto dall'investimento in tali attivita,

L’opzione 7 equivale all’'opzione 6, salvo che permette diritti di rimborso anticipato. It rimborso
sarebbe possibile dopo un determinato periodo, ad esempio tre anni, allo scadere del quale gli
investitori potrebbero accedere al loro denaro su base periodica. Questo metodo riduce il rischio
per gli investitori al dettaglio di restare bloccati nel fondo contro il loro interesse, pur non
eliminandolo del tutto data la natura illiquida delle attivitk a lungo termine. In questo caso i fondi
dovrebbero inoltre mantenere una riserva di liquidita per essere sempre in grado di soddisfare le
richieste di rimborso. Questo obbligo ridurrebbe la proporzione di attivitd a lungo termine
illiquide detenute nel fondo, diminuendo cosi { vantaggi di diversificazione del portafoglio offerti
agli investitori e la quantita di denaro disponibile per gli investimenti in attivita a lunge termine.

SEZIONE 5 - Giustificazione dell’'vpzione regolatorin proposta e valutazione degli oneri amministratiol e
dell’impatio sulle PMI




La sezione descrive intervento regolatorio prescelto, riportando:

A) gli svantaggi e i vantaggi dell'opzione prescelta, per i destinatari diretti e indiretti, a breve e
a medio-lungo termine, adeguatamente misurati e quantificati, anche con riferimento aila
possibile incidenza sulla organizzazione e sulle attivitd delle pubbliche amministrazioni,

Le opzioni strategiche elencate nella Sezione 4 sono state verificate dalla Comunissione in base ai
criteri della loro efficacia ed efficienza nel conseguire i relativi obiettivi. Il confronto tra le opzioni
strategiche ha portato alle conclusioni di seguito riportate.

Dail'esame delle opzioni da 1 a 7 risulta che l'opzione 6 offre la massima efficacia ed efficienza
creando una definizione comune e riducendo gli ostacoli allo sviluppo di un mercato unico
fiorente dei fondi ELTIF. Includendo gli investitori al dettaglio, questa opzione consentira di
attingere a nuove fonti di capitale e avra pilt possibilita di porre fine alla frammentazione dei
mercati nazionali. Inoltre, permettendo ai gestori di commercializzare fondi ELTTF senza diritti di
rimborso, consentira tn’accettazione pili rapida e potenzialmente piti diffusa rispetto all'opzicne
7, meno flessibile. Questa opzione rispecchia i modelli esistenti attualmente nei paesi che
consentono agli investitori al dettaglio di accedere a questi investimenti.

Le valutazioni svolte dalla Commissione e le conseguenti scelte regolatorie contenute nella
proposta di regolamento sono state siccessivamente vagliate e discusse daghi Stati membri in sede
di Consiglic UE e dal Parlamento europeo. Lanalisi e il dibattito si sono incentrati su
considerazioni di tipo prevalenfemente qualitativo. Ove possibile, la Commissione nell tmpact
agsessment ha riportato valutazioni basate anche su elementi di analisi di tipo quantitativo che
possono essere considerati attendibili e pertinenti anche per la realta italiana, posto che il quadro
normativo nel quale operanc gli infermediari italiani ¢ da anni armonizzato con quello UE. Non di
meno, si segnala che un‘analisi delle conseguenze, anche in termini di rapperto costi/benefici
espressi in termini quantitativi, derivanti dall’attuazione dell’intervento di regolazione europeo sui
destinatari nazionali e sul sisterna paese poira essere effettuato ex post, allorquando le nuove
norme avranne prodotto i loro effetti, quindi in fase di monitoraggio, prendendo in considerazione
un arco temporale sufficientemente ampio.

Nella Sezione 7, lettera C, si precisa che il monitoraggio spetfa in primis alla Commissione
europea. Entro il 9 gingno 2019, la Commissione avvia il riesame dell’applicazione del
regolamento e, previa consultazione dell’lESMA, presenta al Parlamento europeo e al Consiglio
una relazione che valuta il contributo degli ELTIF al completamento dell’'unione dei mercati dei
capitali, accompagnata, se del caso, da una proposta legislativa.

A livello nazionale, il controllo e il monitoraggio degli effetti dellintervento regolatorio verra
svolto dalla Banca d’ltalia e dalla Consob che vigilano sull'applicazione delle norme e riferiranno
al Ministero dell’economia e delle finanze.

(Questa Amministrazione potrd pertanto fornire elementi di valutazione, anche di natura
quantitativa, ove opportuno, in sede di redazione della VIR,



B) I'individuazione e la stima degli effetti dell’opzione prescelta sulle micro, piccole e medie
imprese;

La creazione di un fondo ELTIF ha impatti indiretti sul finanziamento delle piccole e medie
imprese. Le PMI rappresentano una delle aitivita core in cui i fondi ELTIF sono in grade di
investire. Cid pud essere ottenuto sia con la concessione di prestiti sia con l'acquisizione di
partecipazioni azionarie nelle societa.

Le societa non quotate non dispongono sempre della dimensijone o della struttura necessarie per
accedere ai mercali quotati mediante emissione di azioni o di obbligazioni. Queste aziende si
affidano spessa a finanziamenti privati, ad esempio attraverso il debito o le partecipazioni, tramite
fondi di private equity o di capitale di rischio o tramite fondi di fondi. A seconda del ciclo
economico in cui opera la societa le caratteristiche di investimento cambiano. Gli orizzonti
d'investimento sono spesso di circa 10 anni. 1! costo del finanziamento per una PMI e
fondamentale per intraprendere nuovi progetti di sviluppo. Se il costo di finanziamento
diminuisce, le piccole e medie imprese sono in gradao di intraprendere nuovi progetti e crescere pinl
facilmente. La creazione di fondi ELTIF paneuropei non pud risolvere tutti i problemi che le PMI
devono affrontare nell'accedere ai finanziamenti, ma pud contribuire ad una gamma pili ampia e
profonda di fonti alternative di finanziamento, accanto alle banche.

Come descritto nelle sezioni precedenti, un quadro comune per i fondi ELTIF pud creare economie
di scala e animentare gli investimenti in attivitd a lungo termine. Se il denaro investito in ELTIF
aumenta, le PMI potrebbero trarre beneficio da possibilita di finanziamento pit economiche.

C) l'indicazione e la stima degli oneri informativi e dei relativi costi amministrativi, introdotti o
eliminati a carico di cittadini e imprese, Per onere informative si intende gualunque
adempimento comportante raccolta, elaborazione, trasmissione, conservazione e produzione di
informazioni e documenti alla pubblica amministrazione;

Il regolamento ELTIF non richiede lintroduzione di nuovi oneri informativi, concernenti
I'elabotrazione e la trasmissione di informazioni e documenti alla pubblica amministrazione, a
carico dei soggetti destinatari de] provvedimento.

Al riguardo, € opportuno precisare quanto segue:
1. non vi sono oneri nei confronti della P.A,;

2. nel caso in cui il fondo EUTIF venga gestito da un gestore di fondi di investimento
alternativi - GEFIA — gia autorizzato ai sensi della direttiva AIFMD, molti degli obblighi
derivanti dalla normativa italiana ed europea risultano assolti, si tratferebbe soltanto di
un'estensione deil'operativita del gestore;

3. in caso di prima istituzione di un ELTIF da parte di un gestore italiane, Fautorizzazione &
rilasciata dalle Banca d'Htalia, che ne approva il regolamento, sentita la Consob, La gran
parte degli obblighi di complignce a carico dei GEFIA italiani che intendono gestire e
commercializzare fondi ELTIF riguardanc I'adeguamento dei propri presidi operativi, la
gestione di procedure interne, e la disciplina dei rapporti tra soggetti privati nello
svolgimento del servizio di gestione collettiva;



4. un limitato numero di tali obblighi riguarda le informazioni da fornire all’autorita di
vigilanza, cice alla Banca d'Italia o alla Consob, che sono autorita indipendenti.

Cio premesso, con particolare riferitnento ai costi di compliance si osserva che non si trafta
propriamente di oneri amministrativi hel confronti della pubblica amministrazione, bensi di
procedure e adempimenti di natura privatistica nello svolgimento di attivita tra soggetti privati
che possono riguardare, ad esempio, determinate regole di condotta o l'obbligo di pubblicazione
del prospetio o del KIID.

D) le condizioni e i fattori incidenti sui prevedibili effetti dell'intervento regolatorio, di cui
comunque occorre tener conto per l'attuazione (misure di politica economica ed aspetti
economici e finanziari suscettibili di incidere in modo significativo sull'attuazione dell'opzione
regolatoria prescelta; disponibilita di adeguate risorse amministrative e gestionali; tecnologie
utilizzabili, situazioni ambientali e aspetti socio-culturali da considerare per quanto concerne
I'attuazione della norma prescelta, ecc.).

Non si ravvisano specifiche condizioni o particolari fattori che possano incidere sull’attuazione
delle nuove disposizioni, che si inseriscono in un quadro regolamentare consolidato nel quale i
gestort di fondi comuni di investimento gia operano.

SEZIONE 6 ~ Incidenza sul corretlo funzionamento concorrenzinle del mercato e sulla competitivita del
Paese

Con il decreto legislativo in esame si interviene integrando il quadro normativo vigente in modo
da assicurare la tutela degli interessi di tutti i soggetti coinvolti, in primis gli investitori.

In particolare, si precisa che l'intervento regelatorio non crea resirizioni alle possibilita competitive
degli operatori del mercato, viceversa una regolamentazione uniforme a livello europeo garantisce
la parita delle condizioni di concorrenza nell’'Unicne ed evita arbitraggi regolamentari.

Infatti, prima del regolamento {UE) 2015/760 il mercato degli attivi a lungo termine era molto
frammentato e ogni Sialo membro sottoponeva i fondi dedicati a regole differenti. Cid
rappresentava una barriera per i gestori di fondi, che dovevano affrontare una serie di questiond
legate alla legislazione degli Stati membri, tali da produrre un aumento dei costi e una riduzione
delle dimensioni dei fondi. L'esperienza degli OICVM dimostra che una struttura dei prodotti
fortemente regolamentata pud avere un grande successo neli'attirare notevoli quantitd di capitale
da parte degli investitori istituzionali e privati e nella costruzione di un mercato transfrontalieto.

_ ]

rSEZIONE 7 - Modalita attuative dell’intervento di regolamentazione

La sezione descrive:
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A} i soggett responsabili dell'attnazione dell'intervento regolatorio;

Le autorita competenti (Banca d'Ttalia € Consob) che vigilanc i soggetti indicati nella Sezione I,
lettera D.

B} le azioni per la pubblicitd e per I'informazione dell'intervento (con esclusione delle forme di
pubblicita legale degli atti gia previste dall’ordinamento);

L'intervenio regolatorio verra pubblicato nei siti del MEF, della Consob e della Banca d'Ttalia.
Ampia informazione a tufti i destinatati sard poi fornita dalle associazioni di categoria, che
partecipano ai tavoli tecnici presso il MEE.

() strumenti e modalitd per il controllo e il monitoraggio dell'intervento regolatorio;

La valutazione ex-post delle nuove misure legislative introdotte a livello europeo spetta alla
Commissione. Le valutazioni sono previste circa 4 anni dopo la scadenza dell'attuazione di
ciascuna misura. Il prossimo regolamenfo sara altresi oggetto di una valutazione completa per
valutare, tra l'altro, quanto sia efficiente ed efficace in termini di conseguimento degli obiettivi e
decidere se siano necessarie nuove mistre o modifiche.

Entro il 9 giugno 2019, la Commissione avvia il riesame dell’applicazione del regolamento e,
previa consultazione dell' ESMA, presenta al Parlamento europeo e al Consiglio una relaziene che
valuta il contributo degli ELTIF al completamento dell'unione dei mercati dei capitali,
accompagnata, se del caso, da una proposta legislativa.

I monitoraggio svolto dalla Commissione avra come riferimento la crescita o meno di un mercato
dei fondi di investimento a lungo termine a livello di UE. Qualora tale mercato non rinscisse a
svilupparsi nell’arco di 4 anni, sarebbe necessaria un’ulteriore valutazione per stabilire se non
occorra pluttosto modificare Ia regolamentazione.

A livello nazionale, i1 controllo e il monitoraggio degli effetti dell’intervento regolatorio verra
svolto dalla Banca d'Italia e dalla Consob che vigilano sull'applicazione deile norme.

D) i meccanismi eventualmentie previsti per la revisione dell’intervento regolatorio;

In base ai provvedimenti che verranno assunti in sede europea e alle eventuali modifiche che
verranno apportate al regolamento ELTIE, si procedera ad una revisione della normativa italiana
di settore.

E) gli aspetti prioritari da monitorare in fase di attnazione dell’intervento regolatorio e
considerare ai fini delia VIR,

Nella predisposizione della VIR verramno considerati prioritariamente i seguenti aspetti, legati al
monitoraggio dei soggetti vigilati:

1. numero di gestori di ELTIF autorizzati in Italia nell'altimeo biennio;
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2. numero di ELTIF istituiti in Ttalia nellultimo biennio;

3. numere delle notifiche ricevute dalla Conseb nell'ultimo hiennio per la
commercializzazione in Italia di ELTIF autorizzati in aitri Stati membri;

4. numero delle sanzioni amministrative comminate nell'ultimo biennio per la violazione dei
requisiti previsti dal regolamento.

Il Ministerc dell’economia e delle finanze curera 'elaborazione delle VIR, sulla base dei dati che
saranno forniti dalla Banca d¢'Ttalia e dalla Consob.

FRRAERRPE A

Sezione aggiuntiva per iniziative notimative di recepimento di direttive envopee

( SEZIONE 8 - Rispetto dei livelli minimi di regolazione europea

I} provvedimento normativo non prevede Vintroduzione o il mantenimento di livelli di regolazione
superiori a quelli minimi richiesti dal regolamento, ai sensi dell’articolo 14, commi 24-bis, 24-ter e
24-quater, della leggze 28 novembre 2005, n. 246.

Considerato che il regolamentao UE ¢ obbligatorio in tutii i suoi elementi e direttamente applicabile
in ciascuno degli Stati membri a decorrere dal 9 dicembre 2015 (Articolo 38), gli interventi da
effettuare in normativa primaria nel testo unico dell’intermediazione finanziaria di cui al D.lgs,
58/1998 (TUF) sono minimi e rignardano principalmente due aspetti rimessi alla potesta degli Stati
membri: I'individuazione dellafe antoritd nazionali competenti per la vigilanza sul rispetto delle
disposizioni contenute nel regolamento e l'attribuzione alle stesse di tutti i poteri di indagine e
sanzionatori necessari per 'esercizio delle loro funzioni.

Ulteriori interventi saranno possibili in normativa secondaria da parte delle autorita di vigilanza,
conformemente a quanto gia previsto dal TUF in materia di gestione collettiva del yisparmic.
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Intreduction

This Impact Assessment considers the case of improving the disclosure of non-financial
information by EU companies as part of a broader set of EU initiatives on corporate

governance and Corporate Social Responsibility (CSR) aimed at creating a mghly competitive
social market economy.

Nen-financial information is generally seen as environmental, social and governance
(ESG) information. This can be disclosed in the form of a statement in the annual report, or a
separate corporate governance statement, a separate report, or published on company
websites, ete, The Accounting Directives' already address the formal disclosure of employee-
related and environmental information by EU companies. However, the need to improve
transparency in this field has been highlighted by the Commission in the Single Market Act
(hereinafter SMA)*. The SMA aims at, inter alia, enhancing new, greener and more inclusive
growth. In this confext, companies’ noen-financial transparency has atiracted attention as a
"smart lever" to strengthen citizen and consumer trust and confidence in the Single Market
and to encourage sustainable economic growth.

Governance information concerns specifically information on how companies are governed.
With the publication of a Green Paper in 201 I, the Commission has initiated a review of the
current EU corporate govermance framework, Taking action to improve companies'
transparency on their board diversity policy and risk management is one of the first steps of
this review. Other initiatives in the field of corporate governance were aunounced in a
Communication presenting an Action Plan on Company Law and Corporate Govemnance
adopted in December 2012%. In peneral terms, information concerning board's diversity and
risk management can be considered as part of the broad set of non-financial information that a
company may disclose. Increasing transparency in this field has thus the potential to enhance
boards' diversity and improve Tisk management arrangements, It has therefore been deemed
appropriate to deal with problems concerning both (i) the lack of transparency of non-
financial information and (ii) insufficient diversity in the boards into one Impact Assessment.
Nevertheless, as diversity-related issues may go beyond transparency considerations as such,
in some sections they are analysed separately. The results of this Impact Assessment show
that it is preferable to address the identified problems through one legislative proposal
modifying the existing Accounting Directives.

1 PROCEDURAL ISSUES AND CONSULTATION OF INTERESTED PARTIES
1.1. Procedural issues

The initiative on non-financial reporting was included in the Commission's 2012 Work
Programme, This Impact Assessment, led by DG Intemal Market and Services, was guided
and monitored by an Inter-Services Steering Group (IASG). The Group has held six meetings
on 27 May, 19 July and 26 October 2011, and on 20 January, 10 February and 26 Apnl 2012,
The following Directorates General were invited {o participate; Secretariat-General, Legal

4
! Directive T8/660/EEC on the anwnual accounts of certain types of companies ("Fowrth Company Law

Directive™) and Directive 83/349/EEC on consolidated aceounts("Seventh Company Law Directive™)

"Single Marlet Act~Twelve levers 10 boost growth and strengthen confidence”, COM (2011} 206, hitp:/feur-
lex europa.ew} exUriServ/LexUrniServ.doturi=COM:201 1:0206:FIN:EN:PDF, p 15
htp:/fec.europa.cw/internal market'company/modem/corporate-governance-framework, en him

* See htip:/fenr-lex.europa ewTexUriServ/LexUriServ.do?uri=COM:201 2:0740:FIN:-EN.PDE.
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Service, Health and Consumers Protection, Enterprise and Industry, Ewvostat, Employment
and Social Affairs, Trade, Environment, Development Cooperation, Enerpy, Research,
Justice, Home AfTairs., External Action Service. The Mimuites of the last meeting of the [ASG
were provided to the Impact Assessment Board.

1.2, Recommendation of the Impact Assessment Board

The Impact Assessment Board meeting took place on 26 June 2012. The present document
takes account of the comments received by the Board on the draft impact assessment. The
report needed to establish more clearly the scope and the scale of the identified problems, and
better demonstrate the evidence between the problems and their consequences. Secondly, it
needed to better present the content of the options, the differences between them, and provide
additiongl information on the added value of the preferred option vis-d-vis the baseline
scenario. Thirdly, the report needed to better consider the irapacts of the policy options, by
better comparing the advantages and disadvantages of each option.

1.3 External expertise and consuitation of interested parties
1.3.1. Public Consuitations

Stakeholders have been consulted through various means in order to obtain their views on
how to improve non-financial disclosure requirements and practices. A public consuliation on
disclosure of non-financial information by compames was conducted between November
2010 and January 2011°. A summary of the consuliation’s results is attached to this Impact
Assessment (sce Annex 1},

Between September 2009 and March 2010 the Commiission hosted a senes of
multistakeholder roundtables on this issue’. Consultations with stakeholders also took place
through a number of other instruments and fora, including the Member States High-Level
Group on CSR, the Multi-stakeholders forum coordination committee’, or the Accounting
Regulatory Committee, The Commission services have also contributed to the work of the
Laboratory on Valuing Non-Financial Performance®. Moreover, since 2010 the Commission
services had a series of bilateral meetings with stakeholders.

As regards board's diversity and risk management, a general consultation on the EU corporate
governance framework, was held between April and August 2011° The summary of the
consultation results is atiached to this Impact Assessment (see Annex 1)'°.

Public Consultation or Disclosure of Non-Financial Infosmation by comgpanies. The summury report ind the

260 responses Teocived are available at htpolecewropaenfinternsl market/conguftations/2010/mon-

financial _reporting_enhtim

http:/fec europa en/enterprise/policies/sustainable-business/corporate-social-responsibility/reporting-

disclosure/swedish-presidency/index _en htm

htipyfforum, eurepa.enintirc/emplicer_ew mulbh_stakeholder forumvinfo/data/en/osr¥%20ems%20fonun bty

hLitp:fec ewropa.ewenterprissmewsroom/elf gretdocnment. efm?doc id=5310

Green Paper on the EU Corporate Governance Framework,

http:ffec.curopa enfinternal markel/company/modern/corporate-governance-fremework _enhitin

1 The fall text of the feedback statement is available at:
hittp-/fec europa.su/internal market/companvidoos/modernf01 111 15-feedback-statement_enpdf and the 469
Tespouses received at Mip://ec.europa. ewfiniernel_market/consuliations/2011/corporate-governance-
framework/index_enhtm.
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1.3,2. Expert Group

An ad-hoc Expert Group was established with a mandate io provide expert advice to the
European Commission on the Impact Assessment. The group included individuals with
relevant knowledge and proven experience representing companies, investors, consumer
organisations, irade unions, auditors, interpational guidelines-seiting organisations and
academia. The experts met four times between July 2011 and January 2012 and discussed
questions conceming specific policy proposals, the scope and nature of a potential legislative
requirement, the role thal non-financial mformation could play in promoting companies'
performance, accountability and efficiency of capital markets. The summaries of these
meetings, together with all  relevant  documents, are  available  at;
- hiprifec.europa ev/internal market/acconpting/committees/disclosure_enhim

1.3.3, External Study

The Centre for Strategy and Evaluation Services (CSES) was contracted to produce a study on
"Disclosure of Non-Financial Information by Companies”. This research paper includes a
qualitative analysis of current non-financial reporting practices as well as a cost/benefit
assessment based on a survey. The sample covered 71 EU companies of all sizes established
in eight different Member States'!, covering sectors such as food, consumer products, banking
and financial services, manufacturing, utilities and mining., The final report Is available at
http:/fec. europa. ew/interngl market/accounting/non-financial reportingfindex _en.htm

2 POLICY CONTEXT
2.1 CSR, Cerporate Gevernance and Non-Finapcial Information

in the follow up to the SMA, and building on the "EU 2020 Agenda", the Commission has puat
forward a packape of measures (the "Responsible Business Package™ to support
entrepreneurship and responsible business. The package includes legislative proposals 1o
revise the Accounting Directives and the Transparency Directive, with the aim of improving
transparency and promoting sustainable business, and simplifying accounting rules for SMEs,
along with two Communications on the "Social Business Initiative" and "A renewed strategy
2011 — 2014 for Corporate Social Responsibility” (heremafter CSR Communication)

CSR is thereby defined as “the responsibility of enterprises for their impacts on seciety"". A
sirategic approach to CSR is increasingly important for competitiveness, as it can bring
benefits in terms of risk management, cost savings, access 1o capital, customer relationships,
human resource management and innovation capacity. In order to fully meet their social
responsibility, enderprises should therefore have in place a process to integrate social,
envirommental, ethical, hurnan rights and consumer concerns into their business operations
and core strategy in collaboration with their stakeholders. The aim of such a process is
twofold: first, to maximise the creation of shared value, able to generate returns on investment
for the company's owners/shareholders at the same time as ensuring benefits for other
stakeholders. Second, to identify, prevent and mtipate possible adverse impacts which
companies may have on society.

The sample covered the following Member States: Demmark, Germany, Spain, France, Italy, Netherlands,
Poland and United Kingdom.
This definition, introduced by the CSR Comnwmnication, is consistent with intemationally recognised CSR
prineiples and guidelines, such as the OFECD Guidelines, the ISO 26000 Standard and the UN Prnciples on
Businesy and Human Rights.



Corporate governance 1s traditionally defined as the system by which companies are
directed and controlled” and as a set of relauonsths between a company’s management, its
board, its shareholders and its other stakeholders™. A boards’ composition, and in particular
the diversity of members’ profiles, is an integral element in the overall corporate governance
of a company. A greater diversity gives the board a wider range of values, views and sets of
competences, while reflecting the diversity of the population in Europe. It helps to tackle the
phenomenon of "group think", thus enabling the board to perform better in their role of
oversight of management decisions.

Corporate governance and CSR can therefore be seen as two distinct vet complementary
concepts, as the way a company is directed and conirolled 13 intrinsically linked with its
mpact o society. A strategic agpprodch to both CSR and corporate povemance is increasingly
important for competitiveness'”, as it involves cracial aspects for 1ong~term performance. By
supporting and promoting these policies, the Commission aims therefore at creating
conditions favourable to a foll exploitation of the Single Market potential for sustainsble
growth and employment, based on responsible business behaviour and lasting job creation for
the medium and long-term. In order to achieve this broad objective, the CSR Communication
proposes a number of actions for the period 2011-2014 including, in particular, & reiteration
of the proposal to improve transparency in the field of nog-financial information. Non-
financial fransparency represents a key element of a CSR policy as it is linked to the capacity
of companies to measure their non-financial performance, and thus their impact on society.
Since 2006 the European Parhament has called on the Commission to put forward initiatives
in order to strengthen the EU legal framework on social and environmental reporting.

2.2 Existing legislation and international frameworks

The disclosure of non~ﬁnam:1a} mformation is currently addressed in EU legislation via the
Accounting Directives'®, requiring companies and groups to include where appropriate and to
the extent necessary for an mnderstanding of the company's development, performance or
position, environmental and employee-related information in their annual or consolidated
annugl report. Member States, may exempt small and medium-sized companies from this
abligation (See Annex 2). Some Member States {(including the UK, Sweden, Spain, Denmark
and France) have recently introduced national disclosure requirements going beyond this
obligation. More details on key developments i EU Member States are given in Annex 3.
Overall, th:s development is part of an infernational trend away from purely voluntary
disclosure’”. The US, China, India and South Affica, among others, have recently been
sirengthening regulation in this field'®,

Report of the Commitiee on the Financial Aspects of Corporate Governance (The Cadbury Report), 1992, p.
JAwww.eegiorp/ecodes/doc .

4 OECD Principles of Cm-porate Governanee, 2004, p- 1i

http:ifaww peed.orgfdataoccd/32/18/31 557724 pdf

Such zpproach emphasises the importance of the imterconmections between CSR end the core business

strategy of companies, as already underlined in the Commission's 2008 Competitiveness Report.

' As amended by the "Modemisation Directive, Directive 2003/5UEC |, tip/eur-

Jex.ewropa.ew/LexUriServ/LexUriServ.dofuni=CELEX:32003L305 1. EN.NOT

"Carrots and Sticks: Promoting Trensparency and Susfsinability: An update on trends i Veluntary and

Mandatory Approaches to Sustainability Reporting”, UNEP/KPMG/GRI, 2010,

http:/fwranv.onep.fi/shared/publications/pdffWEBx (01 612 PA -Carrots %6208 %6208 ticks362 011 pdf

Ip the US SEC issued the "Guidance Regarding Disclosure related to Climate Change™ in 2010, requiring

listed companies to disclose material climste changerelated risks. In China, since 2008 all Chinese State-

owned enterprises should establish a CSR information reporting systesn, on the basis of the Guidelines on

Fulfilling Corporate Social Responsibilities isswed by S8ASAC. In India, since 2011 the Secusity Exchange

Bosrd (SEBI} requires listed entitics to submit a Business Respousibility Report as part of their Annnal
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At the global level, several initiatives provide generally accepted, non-legally binding
guidance for companies on CSR and sustainability aspects, These include the Ten Principles
of the UN Globat Compact, the QECD Guidelines for Multinational Enterprises, the 1LO Tri-
partite declaration of Principles on Multinational Enterprises and Social Policy, the 1SO
26000 standard on social responsibility and the UN Guiding Principles on Business and
Human Rights, As far as reporting frameworks are concerned, the Global Reporting Initiative
(GRI) appears at the moment to be the most widely adopted initiative'. Finally, the recently
established International Integrated Reporting Council (ITRCY aims at defining a global
framework for Integrated Reporting that would bring together financial, environmental, social
and governance information in one report. More details on such initiatives are provided in
Annex 4.

While the 1ssue of social and environmental disclosure has been on the EU agenda for a
decade, a regulatory debate on boards' diversity has only recently been established. In this
regard it is Important 1o note that there are no rules at EU level relating specifically fo
diversity of companies' boards”. Current provisions in the field of company law and
corporate governance ounly require the disclosure of some general information relating to
boards. In particular, the Accounting Directive requires listed companies and groups to
provide & corporate governance statement, which will include, inter alin, infonmation on the
composition and operation of the administrative, management and supervisory bodies and
their comnittees™ (see also Annex 2). At Member State level, the approach towards diversity
in the boardroom varies considerably, in particular wiik regard to gender aspects, which is
often regarded as a key aspect of diversity”. In order to correct the imbalances, several
Member States have taken measures to ensure a stronger proportion of women on boards (e.g.
binding or indicative quotas for listed or stale owned companies have been introduced in
Spain, France, Belgium, Haly and the Netherlands). In certain countries quotas apply only to
state owned companies {(e.g. in Austria, Finland or Greece). Other counities prefer more
flexible measures implemented in the national Corporate Governance Codes or similar acts,
such as voluntary targets (Denmark, Austria) or reinforced disclosure on the diversity policy
(Finland, Sweden and UK). For more information on the situation in Member States, see
Annex 3,

At mternational level, the GRI Guidelines recommend reporting on the composition of the
highest governance body in terms of its diversity, inclading gender, age group and minority
aspects” . It also recommends reporting about the process for determining the composition of

Teport, hitp:/fwiw sebi.vov. infsebiweb/home/list/4/23/0/0/Press-Releases. In South Afvica, since 2010, the
Johannesburg Stock Exchange (JSE) requires that all listed companies preduce an integrated report, on &
"report or explain® basis hitpas/Awww salca.co.zafiabid/695/ terid/2 344/ anguage/en-ZA/An-integrated-
report-ig-g-ew-requirement-for-list. aspx

Other initiatives provide specific guidance or indicators covering a range of ESG espects. See
"Environmental, Social and Governanoe Indicators®, FEE, 2011. Voluntary frameworks are also developed at
mational level, such as the German Sustainability Coede, htip://www .nachballigkeitsrat.de/enthome/
btp:/fwerw theiire.org/

Current primaty and secondary provisions focus more on non-discrimination as a fundamental prneiple, and
in particular on promoting equality between women and men, rather than on diversity in the boardroom as
such. See http:/fec.europa.ev/justice/disoriminationaw/index en bt snd  http:#/ec.evropa. euwfustice/gender-
equality/law/index_en htin.

Axticle 2 pamgraph d(ii) of the Directive 2009/101/EC requires Member States to izke measures to ensure
compulsory disclosure by companies of information abont the appeintment, fermination of effice and
patticulars of the persons who either as a body constituted pursuant to law or as mermbers of any such body
which fake part in the administration, supervision or vonfol of the company.

¥ “The (ender Balance in Business Leadership”, FEuropean Comnmission SWD, 2011,
hitp://ec.curopa.enfjustice/gender-equatity/pender-decision-making/index en him
' GRI1G3.1 guidelines, point 4.1
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this body, mcloding considerations of gender and other aspects of dwe;sxtyzs In ﬂae US the
Securities Exchange Commission rules on Proxy Discloswre Enhancement™® require
companies to provide information regarding "the consideration of diversity in the process by
which candidates for director are considered for nomination”.

2.3 On-going and recent EU Initiatives

Besides the above-mentioned. intiatives, other EUJ frameworks address specific topical issues,
in part:cular conceming the environmental area. This includes, for instance, the EMAS
scheme™, where sectorial reference documents and KPIs are developed and suggested. 011 10
April 2013 the Commission has adopted the Single Market for Green Products package™ . As
part of this package, the use of the Organization Environmental Footpriat (OEF) methodology
for reporting, irproving and incentivizing enviroamental performance is also envisaged™.
Such initiative refers in particular to the guantification and reporting of environmental
information, while this Impact Assessment deals with a broader set of aspects related to
disclosure of non-financial information. In addition the ICT industry has developed a standard
1o measure the energy and carbon footprint of its organisations following Key Action 12 in
the European Commission's Digital Agenda for Europe®®, This methodology could be used as
a basis for company reporting and 15 currently being piloted by the mdustry under the
auspices of the European Commission®’. The work on these initiatives is nunning in parallel,
and they are considered complementary.

Further, the Commission has proposed legislation with the aim of attaining a 40 % objective
of the under-represented sex 1n non-executive board-member positions in publicly lsted
companies’> . However, while the proposed gender balance Directive would only contribute
o enhancing gender diversity, the present initiative would be more general, aiming at
increasing overall diversity. The scope of the two initiatives would therefore be
complementary. Indeed, setting objectives does not, for the time being, seem to be the right
policy to address broader diversity aspects, such as educational and professional background,
age or pationality. Enhanced disclosure of the diversity policy of corporate boards, and 2 more
efficient monitoring of the implementation of the policy, may be likely to contribute to the
implementation of the quanfitative targeis sef by companies themselves.

Finally, a political agreement has been reached recently on measures zimed at enhancing
diversity on boards of banks and investment firms in the framework of the Capital
Requirements Directive IV?. Indeed, diversity in board composition should contribute to
effective risk oversight by boards of banks, providing for a broader range of views and

# GRIG3.} guidelines, point 4.7

% hitp/iwww.sec.goviules/final/2009/33-9089 pdf. The requirement entered into force in 2010.

¥ EMAS Regulation 1221/2009, in Annex IV defines core environmental KPEs. Flexibility is gnaranteed by
allowing companies o exclude some of the core KPIs in case they van explam wlky these are not material for
their activity,

® hitp:/fec.europa su/environment/eussd/emep/index htm

. hiipslfec.entopa ew/enviropment/eussd/corporate_footprint bitm.

* COM(2010) 245

i http Hferwrwe.ict-fooiprint. e/

* Proposal for a Direstive of the Eurepean Parfisment and of the Council on improving the gender balanee

among non-executive dwectories of companies listed on stock exchanges and related measures, 14 November

2012, COM(2012) 614 final. See http:flevr-

fex enropa.ew/LexUriServ/LexUriServ do2uri=COM; 201 2:06 14 . FiN:en:PDF

On 20 July 2011, the Conmmission adopted a legislative package to strengtben the regulation of the banking

sector {(CRD IV Package). The proposal replaces the cutrent Capital Requirements Directives (2006/48 and

2006/49) with a Directive and a Regulation, The Directive governs the access 1o deposit-taking activities

while the Regulation establishes the prudential requirements institations need to  respect

http:Hec europa.ew/iternal_market/banki/tegeapital/new_ptoposals enhitm

33




opinien and therefore avoiding the phenomenon of group think. CRD 1V therefore mtroduces
a nuber of requirements, in particular as regards gender balance. More information on these
and on other parallel initiatives can be found in Annex 5.

3 PRROBLEM BEFINITION AND SUBSIDIARITY

This section outlines the problems associated with the cumrent non-financial disclosure
practices by EU companies and with the Tack of diversity in boards, which have led to calls
for initiatives in these fields, 1t also explores their drivers and consequences, which will
inform the policy objectives discussion following later in this Impact Assessment.

The Commission services have identified two main issues concerning the imadequate
transparency of non-financial information (Problem 1) as well as the insufficient
- diversity in the boards (Problem 2), Such problems are analysed separately in sections 3.1
and 3.2 below, as they respond to different drivers: the lack of diversity in boards is in
particalar a matter of corporate governance processes, and the analysis of this problem may
go beyond the issues strictly related to transparency. Section 3.3 further analyses the prejudice
that such problems pose to specific stakeholders groups, concerning in particular preparers
{companies) and users {investors, NGQs, civil society orgamisations) of information. The
drivers and consequences of the above-mentioned problems are depicted in the following
problem tree;
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3.1 Problem 1: Inadeqguate Transparency of Non-Financial Infermation

The environmental and social impacts of business have been the subject of public debates for
at least three decades, as some serions incidents, allegedly caused by the business' failwre fo
properly manage their environmental and social risks teceived significant public attention and
media coverage. Market and social pressures on business have grown over the last few years
and sustainability has moved up the corporate agenda. In parallel, non-financial performance
appears to be considered increasingly important for investrent sirategies, particularly in the
long term, as demand for non-financial information by bo1h Socially Responsible Investors
(SRIs] and mainstream investors shows a growing trend™. The proliferation of sustainability
ratings and indexes could also be bronght as additional evidence in this respect>”

An increasing number of conmmpanies has been responding to this pressure by disclosing non-
financial nformation in the Annual Reports, or stand-alone reports. According to recent
staustu:s the global number of reports per year increased from almost zero in 1992 to ~ 4000
in 2010%, almost 80% of the world's 250 largest companies report on their sustainability®
and the number of EU companics pubhshmg sustamablhty reports using the GRI guzdelmes
increased from 270 in 2006 to over 850 in 2011%. However, the analysis and the public
consultations conducted by the Commission's services highlighted that, despite such uptake,
the pace of progress towards more iransparent disclosure practices remains slow, and a
majority of users (including in particular investors, NGOs and other civil society
orgamsatmns) consider the current level of traasparency in this field as unable to meet their
needs™. Specific issues have been highlighted with regard to both quantity and quality of
mformation available.

In terms of guantity, it is estimated that the total number of EU large companies disclosing
non-financial information through the Annual Report or a stand-alene report on a yearly basis
amounts 1o ~2500°, 1t follows that 94% of the total ~ 42000 EU large companies currently do
not disclose non-financial information. More than 50% of the reports are published 2(
companies established in four Member States only (UK, DE, ES and FR)*!. A recent study™
confirmed that only 36% of companies surveyed have issued at least one sustamablhty report
in the last 3 years, and while 19% are planning to do so w the short term, 38% still have ne
plans to sef up any reporting mechanism,

SRIs have been growing significantly in the last decade: signutories to the UN principles on Responsible

Tnvestment (UNPRI) rose by 30 % from August 2010 to 2011, and include now over 900 asset owners and

investment managers overseeinng $30 trillion in assets. According to Eurosif, the total market reached a tota

of 5 willion euros in 2009. See htip://www.unpriorg/publications/20t1 report on progress.pdf, or

"Challenges in  ESG  disclosure  snd  congistency”, Goldman  Sachs  Group, 2009,

htto/rwww.sgeinifistive org/files/GS SUSTAIN  Challenges in ESG disclosure and_consistency.pdf

Including the Dow Jones Sustainability Indexes: the FTSE4AGood Index or the Tomomow's Value Rating

¥ wupiwww.globalreporting orgHome,

¥ "The State of Play in Susiainability Reporting in the European Union", CREM/Adelphi, 2011 p.24,
hitp:/fee evnopa.cu/social/main jsp?langld=en& catfd=89&newsld=1 0{ 3 &furthesNews=yex

3 it fiwww, globalreporting org/NRAdonlyres/EDER 16AG-34FRC-422F-8C 1 7-

57BA6E635812//GRIReportingStats.pdf

Public Consultation Summary report, p. 6

www.corporaterester.org. As there is no universally accepted definition of nou-finencial information,

different figures co-exisi as regards the total number of companies disclosing non-financisl information

world-wide and within the EU, For an overview, see CREM/Adelphi, 2611

"(flobal Winners& Reporting Trends", CorporateRegister.com, 2012

hitp:/fwrerw comporateregister com/errathelp CRRA-2012-Exec-Summary.pdf

"Cotporate  Sustainability, A Progress Report” KMPG and Economist Ilntelligence Unit, 2010,

http:/fwww kpma com/global/enfissuessndinsights/articlespublications/pages/corporate-sustainability, aspx
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Specific issues were also underlined as regards the guality of the information currently
disclosed. Overali, a majority of users considered that information 15 often not sufficiently
material, balanced, accurate, timely and compatable.® The following specific information
gaps were highlighted 1 this respect:

—  Companies tend o focus only on their positive performances; reports are often
inconsistent over time, or information is not disclosed on a yearly basis; performance-
related information 15 not reported; material negative externalities are often not disclosed.

— Disclosures do not cover aspects of significant relevance for both internal and external
stakeholders, paricularly as regards risk-msmagement aspects, human rights, and
corruption matters.

—  The use of Key Performance Indicators (KPIs) is considered "poor” by most users,*,

—~  Reports are offen not subject to mdependent verification, with prejudice for the reliability
of the information™.

Existing research supports the claim that the level of quality of information does not meet the
users' needs. A report published by UNCTAD in 2010 underlines, for example, significant
mconsmtem‘,les amongst reports, with prejudice for the comparabihty of the information
disclosed.””. Significant reporting weaknesses 1nc1udc the provision of irrelevant or m;ssmg
data, unsubstannated claims and inaccurate figures.®®. According to another research®, for
instance, out of 20,000 publicly listed companies recently reviewed through Bloomberg’s
database, less than 25% publicly reported on a single piece of quantitative data concerning
environmental, social or governance issues. As regards human rights in particular, a study
conductedoby the University of Edinburgh found that information is i most cases isolated and
anecdotal™,

Dirivers of the Problem

The inadequate level of transparency determined by the insufficient guantity and quality of
non-financial information appears to be caused by both a market and a regolatory failure:

A) Market Failure, Despite the progress mentioned above, there is evidence that companies
have not been able to provide an appropnate response to users' and societal demand for non-
financial transparency. The reason for such failure is to be found in the insufficient and
wneven incentives provided by the market: on the one hand, the cost of transparency is certain,
measurable and short ferm, particularly as regards externalities. On the other hand, the

* Public Consultation Susumary report, p. 5

“ Ibid, p. 10

** Public Consuliation Summary report, p.15, and CREM/Adelphi, 2011

# “Invesiment and Enterprise Responsibitity Review: Analysis of investor and enterprise policies on corporaie
social responsibilify”, UNCTAD, 2616, Based on a sampls of 180 amongst {he largest MNCs wordwide,
httpifswww.anetad.org/en/docs/dineed20101 _enpdf

Ihid, p. xiv

% For instance, out of 443 E1J companies featuring in the FTSE All World Index between 2005 and 2009,
fewer than one in six reporfed greenhouse gas emissions that covered all corporate activities, while others did
not say which activities their data referred to, Survey conducted by Leeds University/Euromed on a sample
of 4,000 C8R Teports, hitp-/fwwer see leeds ac.ak/news/mews-
ipner/?tx_tinews¥ 5B news%%5D=116&cHash=737{cc26246078153368di8eacDB{Y5.  Reference  not
avaitable yet.

Bloomberg analysis, dats provided by email to European Commussion services on 9 Seplember 201

"Stody of the Legal Framework on Human Rights and the Ervironment Applicable to Buropean Enferprises
Operating Outside the European Union®, sindy prepared by the University of Edinburgh for the European
Commission, 2010, hitp//ec.europa ew/enierprise/policies/sustainable-business/files/business-huinun-

rights/101025 cc stidy final report enpdf

£y
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benefits related to increased non-financial transparency are offen perceived as uncertain, long-
termi, or external to the company. Such asymmetry determines that companies don’t have
sufficient incentives to disclose non-financial information. One could assume that if their non-
financial impacts are not known to stakeholders, companies will have little incentive to adjust
their behaviour and to take due account of non-financial externalities into their decision-
making. As & consequence, investors' and societal demand remains anmet.

B) Regulatory Failure: as explained in section 2.2 above, regulators have already tried to
address this failure both at EU and at Member States' lovel,

- At EU level, an overall majority of stakeholders consulted considers the obligation

"~ introduced by the Modetnisation Directive as ineffective, mainly due to design
weaknesses. In particular, it appears that the filters provided in the cwrrent wording
(information to be disclosed only “where appropriare” and “to the extent necessary for an
understanding of the company’s development, performance or position "'} fail to provide a
clear legal obligation. This has led the majority of companies to consider the current
reporting regime as purely "volumtary". :

— Some Member States have implemented legislation going beyond this obligation.
However, such requirements vary to a great extent in terms of content and scope. In
Denmark, for instance, companies are asked to state whether or not they have a CSR
policy, and if they do, to describe its implementation and results. In France, on the other
hand, legislation defines a detailed set of indicators that listed and non-listed companies
must report on, and requires third-party verification. A majority of the users consalted
indicated that the cument situation translates into a fragmentation of legal frameworks
leading to considerable difficulties, in particular for analysts and investors who are not
able to compare or benchmark companies across the Internal Market, or even within the
same Member State,

The lack of non-financial transparency may affect specific stakehoiders groups, i particular
preparers (companies) and users of information (investors, NGOs, public authorities). This
relates in particular to the impact it may bave in terms of companies performance (as
companies may hot fully integrate non-financial risks and opportunities into their business
operations and strategies), accountability {as companies do not meet information demands
from civil society, and thus are not always perceived as sufficiently accountable), and
efficiency of capital markets (as investors may fail to build relevant non-financial
information into their decision-making processes). Such problems are further analysed in
section 3.3 below.

3.2 Problem 2: Insufficient board diversity leading to the lack of challenge of the
management decisions by the board

Nature and scale of the problem

Boards of directors’® play a key role in the company, as their compesition, dynamics and
decisions are in general fundamental for a company's vigbility and success. The role of the
board is in fact to lead the company on behalf of the shareholders by setting the strategic aims
and direction, by overseeing the management, by taking account of the risks of the company,

' The term ‘board of directors’ refers to both one tier and two lier systems (non-executive directors,

supervisory boards, respeetively), according to fhe corporate governance strueture in the concerned Member
State.
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etc. An effective oversight of the management leads to a successful governance of the
company. In this respect, sufficient diversity of competences and views of the board's
members, which facilitates & pood understanding of the business organisation and affairs,
enables the board to exercise an objective and constructive challenge of the management's
decisions. Diverse boards "provide a better reflection of 3 firm’s customer base and promote a
positive corporate image and greater credibility in the eyes of the public"*Z.

Although the fragmentation of data makes it difficult o precisely assess the scale of the
problem, it appears that the diversity of Buropean company boards is rather limited, A Report
from 2011% maintains that, considering a board of 12 members, the current profile of the
average European company beoard would be composed of only 1.5 women, 2 European son-
nationals and 1 non-Burepean with an average of 5 CEOs or former CEOs. The average age
would be 58.4 years.

Yet, boards with members that have a similar educational and professional background,
nationality, age ot gender may be dominated by a narrow group-think. This can bave a
negative impact on the proper checks by the board on the plausibility of information presented
to it and can lead to more risk taking, as well as to a suboptinal allocation of capital. Group-
think contributed, in many cases, to the failure of ap effective challenge of management
decisions™. Lack of diverse views, values and competences may lead to less debate, ideas and
challenge in the boardroom. In this regard, a recent survey among directors™ calls for more
constructive board discussions: along with more time for board work, a better mix of skills
and backgrounds of the members leading to tougher and more constructive discussions could
contribute fo improving corporate governance. Diversity of views can bring to the board
innovative and creative thinking, openness and flexibility to respond to the current economic
and social challenges, conferring on the company a forward-looking approach. It creates
better stakeholder representation and encourages sustainable performance®. Research
illustrates that more diverse boards have positive Impact on corporate governance and
explains why more diverse board perform better in their role of management monitors and
advisors™. Literature points out that more diverse boards are more creative and include

2 See reply of Business Europe to the Green Paper,

htip://ec europa.es/intermalmarket/company/modermicorporate-governance-framework enhim

"Corporate Governangs Repart 2011 - Challenging board performance”, Heidrick & Struggles, 2011, p. 35.
The seleetion concerns 400 top companies it 15 countries based on the reference stock exchange.

For instance, the British Treasory Select Comamittee report Women in the Clty, July 2010, said that: “We
believe the lack of diversity on the Boards of memy, if not most, of our major financial instintions may have
heightened the problems of *group think” and made effective challenge and somtiny of executive decisions
fess effective.

R}

¥ rGovernance  since  the  ecomomic  cisis"  McKinsey . Global  Survey  results,
hitps/Awww.mekinseyquarterly.com/Governance_since_the evonomic crisis McRinsey Global Survey xes
ults 2814

* “Corporate Governance Report 2009 - Boards in turbulent times", Heidrick & Straggles, 2009, p. 12
7 vBoard Diversity", Daniel Fereira, in "Corporale Qovernanee; A Synthesis of Theory, Research, and

Practice”, Andersom, R. and H.K. Baker, 2010, pp. 2252477 see alse "Board Diversificaiion Strategy:

Realizing Competitive Advantage and Shareowner Value", 2009,
hittp:/fwww.calpers.ca gov/index. jsp?be=/about/press/pr-2009/feb/diverse-boards-hisher-performance xml
Also see ABI, 2011 p. 13. The Report contains a reference to the 2003 "Tyson Report on the Recruitment and
Development of Non-Executive Direotors!, commissioned by the UK Department of Trade & Industry.
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different perspectives: people from different backgrounds and with different life experiences
are likely to approach similar problems in different ways. More diverse groups are also more
creative and produce a greater rauge of perspectives and solutions to problems™. Board
diversity can also increase board independence because people with different gender,
ethpicity or cultural background might ask questions that would not come from directors with
more traditional backgrounds™, Boards with diverse members have also access to different
resources and contiections (e.g. directors with financial industry experience can help firms
gain access to specific investors). Firms m which institutional investors comprise a larger
fraction of their shareholder bases may surrender to investors” demands for board diversity®.

Some studies also mention potential negative impacts of diversity, such as in particular
possibility of conflicts, lack of cooperation, and insufficient communication between different
eroups of directors or danger of choosing directors with litfle experience, inadequate
qualifications, or who are present in too many boards because of their diversity characteristics
(e.g. they are women)®'. A recent study also shows, with respect to top management teams'
decision-making outcomes, that in stable environments homogeneous groups rmake better
decistoris. In confrast, in turbulent situations like the financial crisis, heterogeneous groups
perform better®. More details on the impact of diversity on companies are provided in section
3.3 below.

A well-functioning board 1s in general composed on the basis of a broad set of criteria, such
as professional diversity, international diversity or gender diversity. A variety of professional
backgrounds helps the board to understand the complexities of the pglobal markets, the
compauy’s financial objectives and the impact of business on different stakeholders. In this
regard, it is becoming more and more crucial for boards to have directors with specific
industry or functional knowledge. This can facilitate their umderstanding of complex
situations {or of the needs of expert advice) and make them be more effective board members.
However, it appears for exumple that 48% of the Buropean boards have no director with a
sales or marketing profile, 28% no director with legal expertise and 28% of audit committees
(of which boards are increasingly makimg use of) do not include a chief financial officer
(carrent or former).®

In addition, mternational experience has become a necessity of the business operations
worldwide, reflecting the diversity of the customers, suppliers, investors and the overall
context. Presence of nron-national board members with an international or regional
experience brings a different culture end mind set to the board, enhancing the understanding
of local markets and improving the decision-making process®. Geographical experience is
particularly important for companies that want to expand their activities at the international
level. At the Buropean level, research® indicates that the European average of non-national
directors on the board is 24%, with great disparities across the EU. While in some Member
States non-nationals are better represented in the board, for instance in the Netherlands, UK,

% "Corporate govemance, board diversity, and firm value”, Carter Simking and Sirpson, 2003

* »The Ultimate Glass Ceiling Revisited: the presence of women on corporate boards." Arfken, Bellar and
Helms, 2004

® Ferreira, 2010

® thid

2 “Opening the Black Box of Upper Echelons: Drivers of Poor Information Processing Dhring the Financial
Crisis”, Rost and Osterloh, 2010

B Heidrick & Struggles, 2011, p. 33

% Egon Zehnder, 2010, p. 32

% Heidrick & Struggles, 2011, p. 39
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where non-nationals account for at least 40% of board members, in other (e.g. Poland,
Austria, Germany, Spain and Haly) non-unationa) direciors account only for 10-15% of the
board members™.

Lack of gender diversity appears to be particularly problematic. The proportion of women
members of the board is of 13,7% across the EU, while ithat of women chairing a board is of
39%°%. This is still the case despite an mcreasmg number of reports that mdzcate a positive
correlation between gender diversity and companies’ performance®. Research® suggests that
the more gender diverse boards are, the more likely to hold CEOs accountable. Women attend
more meetings, they improve the atiendance behaviour of male directors and are more likely
to be assigned to monitormg-related committees thas men. This has a positive impact on the
monitoring intensity of the board™. For instance, research conducted on over 500 European
companies with a market cap over 150 million euro iilustrated a greater proﬁtablhty of
companies with a higher proportion of women executives and board directors’. Another
recent yeport found that gender-balanced companies had a 17% higher stock price growth
between 2005 and 2007 compared to the industry average and that their average operating
profit was almost double than the industry average between 2003 and 20057, Looking at 290
publicly listed companies, a study™ found that the eamings of those with at least one woman
on board were significantly higher than in those with no female beard members. Other
research™ indicated that a company led by a female CEQ is on average slightly more
profitable than a corresponding company led by a male CEQ. The share of female board
members also has a similar positive impact. It appears that in general having more women
may strengthen the boards in terms of internal and external relations (women would know
better custorers' needs and represent them better), leading to a better decision making, The
existing studies may not prove causality, but the positive correlation between gender diversity
and company's performance make a good case for the need of gender balance in the boards.

As far as age is concerned, most boards need to have some spread in age — while the older
group can provide experience, wisdom, and usually the economic rescurces, the middle group
carries the major positions of active responsibilities in corporations and in society, whereas

% Py terms of proportion of boards with no foreign directors, there is an average of 28% at the European level
with Poland, Haly, Spain and Denmark accounting for between 42%-68% of such boards, whereas France
and UK. are leading the way with only 3%-4 % of boards with no foreign directors. See Heidrck & Smpgles,
2011, p. 39.

European Commission Database on women n the dec;smn weking, htip: f/et, europa. ci/justice/gender-

151 and "Women in

67

economic decision-making in the EU: Progress report”, DG JUST, 2012,
htip/fec.europa.cwustice/ewstoom/gender-

equality/opinion/{iles/120528women_on_board progress teport enpdf
"Women Matter 1: Gender diversity, a coiporate perfonmance driver”, MoKinsey & Company, 2007; "The

Bottom Line: Comneciing Corporate Performance and Gender Diversity”, Catalyst, 2004; "Women to the

Topt", EVA, 2007

"Women in the boardroom and (keir Impact on govemmance and performance”™, Adams and Ferreira, 2009, pp,

291-309

™ "The Contribution of Women on Boards of Directors: Going beyond the Surface” Nielsen and Huse, 2010.

" MeKinsey aud Company, 2007,

™ "Women at the top of corporatiops: making it happen", McKinsey & Compeny, 20i0

hityMwew mokinsey.comlocations/swissews_publicationspdfivomen nuatter 2010 4.pdf

"Groundbieakers: Using the strength of women to rebuild the World Economy", Emst&Young, Deatche Bank

Research 2010. See also "The Bottom Line: corporate performance and women's representation on hoards™,

Catalyst 2007, htig:flwww,catalgst.orgfgublicaljom':?!GE)ithe—bntton1~iine-corporate—pe:fommlce—and-wemcns-

represenfation-on-hoards

™ The Finnish Business and Policy Forum EVA published in 2007 a study (Female Leadership and Firm
Profitability), covering 14 020 Finnish companies. See www.eva.fi
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the younger group has the energy and drive to succeed and plan ahead for the future™.
However, traditionally boards are made up of very senior people. The average director in
Europe is currently 58.4 years old’. The national averages range from 55.2 in Sweden to 60
or more in France and Netherlands, Some larger companies encourage senior executives {o
take up directorships somewhat eatlier in their careers, but there is no rapid trend towards
reduction I average age.

While the above mentioned criteria of diversity seem of particular importance for the board
members' understanding of business, the list is not exhaustive and other aspects of diversity
can be regarded as relevant and useful, depending on the situation of the company” .

Drivers of the problem

A} Market Failure: The insufficient board diversity is linked above all with insufficient
market incentives for companies to change the situation, In this respect, inadequate
recruitment practices for board members contribute to perpetuating the selection of members
with similar profiles, The selection often draws on a toe narrow pool of people, non-executive
directors are still often recruited through an “old boys' network” from among business and
personal contacts of current board members” and often the chair or a board member may
influence the board invitation. Companies may not always be willing to change these
practices. Yet, the lack of transparency around the selection process, as the company does not
necessatily advertise the positions available, nor uses a recruitment agency, can represent an
important barrier to more diverse board members. Doubts arise therefore as fo the incentives
to use the wide pool of available talent and expertise for board appointments,

The particular nnpact that the pipeline for recruiting bas for example on gender diversity has
been illustrated by different reports™. It has been underfined that it is difficult for women to
have access to these informal networks of recruitment, Moreover, executive search firms also
play a relevant role in providing boards with suitable, but also diverse candidates. A recent
report claimed™, on a more general level, that executive search firms may have a certain
image of the company, which will deterniine their opinion abowut the person having most
chances to be successfully recruited by the company. This means that itis very likely that they
will propose candidates similar to the curent personnel of the company, not necessarily
responding to the diversity needs and challenges of the company, unless diversity
requirements are clearly specified.

Furthermore, there is also a lack of tradition of reporting on such issues, given to for instance
how the selection usually takes place, i.e, through the "old boys' network™. A review® of 298
UK. FTSE 350 companies points out that disclosure of the nomination committee™ work

™ “Composition: diversity and independence of Australian boards”, Kang, Cheng and Gray, 2007.

* Heidrick & Struggles, 2011, p. 36

"7 Tu this perspective, one can point to the existing EU equality legislation which covers, next to gender and
age, aspects such as race or ethnic origin, religion or belief, sexual oriemtation and disability, see:
http:/fec.europa ewjnstice/discrimination/law/index _en him

¥ ARI 2011, p. 17; see alse Review of the role and effectiveness of non-executive directors {"Higgs review"),
2003, p. 39

™ See for instance Lord Davies's report "Women on boards”, 2011, page 17

% vRappart enwuel diversités, Mesurer, partager, progresser”, 2011, Bquity Lab, French Association of Diversity
and A. Palt, hittp:/ferarw afind fr/documents/rapport_anmuel diversifes web.pdf, p. 19

8% “Corporate governance review 2011: A changing climate Fresh challenges ahead” Gremt Thormnton, 201 1. The
review took place hetween May 2010 and Aprl 2011
The nomination commitiee, where it exists, is responsible for appointing bosrd members znd ensuring the
appropriate balance of skills, experience, background and independence,
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remains poor, compared for Instance to audit and remuneration commiftees. According to this
review only 37% (2010: 31%) provide enough information fo properly explain nomination
committee activity, with eight companies providing no insight at all.

In addition, the problem is also reinforced by an inadeguaie transparency on diversity, _As
mentioned in section 2.2 above, listed companies are already required to disclose information
aboul the composition and operation of the administrative, management and supervisory
bodies and their committees. However, the level of information and the extent to which this
information is available to public at large depends very much on a case by case basis.
Diversity is a relatively new 1ssue obliging companies to learn ag they go and they may not
always see the need to communicate on it. In any case, such information does not reveal the
board's approach in the selection process, the objectives envisaged or how they have been
reached. Research shows that companies across the EU do not provide sufficient information
on the composition of their boards™. Only in 9 out of 33 countries™ covered, all companies
openly reported on their websites about the composition of the board; numerous companies
provided the information in the majority of countries, but with different level of disclosure,
i.e. many companies provide only the list of board members, without additional details. For
instance less than 40% of companies in Czech Republic, Germany, Cyprus, Latvia, Lithuania,
Malta, Romania, Slovenia, Slovakia give additional details {e.g, CV), while 100% of them do
so in Sweden.

As far as diversity policy as such is concerned, available data®™ for the UK for instance
suggests that more than half of the FTSE 100 companies and 35% of the FTSE 250
companies reported having a diversity policy. Only 38% made specific reference to gender
diversity. The report underlines the widespread lack of transparency regarding the policies put
in place by FTSE 350 companies in order to address diversity on their boards, However,
another study™ maintains that only [9.1% of FTSE 100 and 6.6% of FTSE 250 companies
provide a material staterent on board diversity, It found also that some companies in the UK
limit themselves to stating that the benefits of diversity on the board, including gender, have
been taken into account when making appointments. According to it, such simple stafements
do not provide any insight into the board approach, the steps taken to achieve diversity in the
boardroom or the challenges and opportunities the company faces.

B) Regulatory Failure: The market failures highlighted above have not been sufficiently
corrected by appropriate regulation, As illustrated in previous sections, there are currently no
rules regarding specifically board diversity at EU level. Although some Member States have
adopted certain provisions, in particular to increase gender diversity, there ate considerable
differences between their approaches, while other aspects of diversity are in general not
covered.

3.3 ‘Which stakeholders are affected and how?

The impact that insafficient non-financial transparency and board diversity may have on
different stakeholders groups is further analysed below:

(i) Preparers: Non-financial and Financial Performance

8 Expert report on women and men in decision-making, 2011, not yet published.
¥ Member States, as well as other European and non-Enropean countries,

B rWomen on Boards", Cranfield University, 2011, p. 34

% ABI, 2011,p. 18

17



"Only what gets measured gefs managed" 1s an expression conmmmonly used in respect to
financial information. Extending such reasoning ito non-financial information, evidence
suggests that the lack of transparency has a direct impact on non-financial performance; if
non-financial aspects are not measured, they canuot be properly managed™ The lack of
transparency on rigk-manapement aspects appears particularly important in this respect, since
if material information is not communicated to boards or to the annual assembly of
sharcholders, boards may not effectively perform their oversight duty on risk management®™,
However, this information is often not disclosed, or when it is disclosed, significant
differences are found in risk assessments made by companies, even within the same sector®,
The CSES study shows, for instance, that only a small minority of companies inchudes any
reference {o thelr snstainability performance in the context of their Annual General Meeting
{AGM), and that some companies do not have any feedback mechanisms to boards or senior
management on non-financial issnes” .

Moreoves, 8 growing body of academic research indicates a positive correlation between
better non-financial and financial performance, indicating that front-running companies on
sustaipability issues tend to outperform their competitors in financial terms, particularty over
the medium (3-5 years) to long term (5-10 years). Such findings indicate, for instance, that
companies with high ratings for CSR and ESG factors have a lower cost of capital in ferms of
debt (foans and bonds) and equily, and are generally considered as Jower risk than
competitors; higher sustainability performance offers a competitive advantage in attracting,
motivating and retaining talented employees; positive CSR performance fosters consumer
joyalty, fatlure to adeguately manage relationships with stakeholders can result in operational
delays, higher costs of insurance and security, problematic relations with povernments and
local communities, and reputational damage, Overall, evidence suggests therefore that limited
non-fingncial transparency may contribute fo negatively affect the performance of
companies’

With regard to insufficient diversitv in the boardroom, as already described in the previous
sections, there is growing consensus that a board made up of individuals with a limited variety
of skills and experiences may have a negative effect on corporate performance. Insufficient
diversity limits the range of perspectives and can decrease board's capacity to mitigate risks
and overseeing company strategy.

Some studies show a correlation between the diversity on board and financial performance —
companies with more diverse board have better financial results. A recent study examined the
relationship between board diversity and finm value for Fortune 1000 firms and found
"significant positive relatonships between the fraction of women or minorities on the board

 What  Board Members  Should  Know  About Commymicating  CSR", Tonello, 2011,
hitp://blops.law harvard. eduw/corppov/201 1/04/26/what-board-membess-should-lkow-about  communicating-
corporate-secial-responsibality/; "The Impact of Corporate Social Responsibilily on  Investment
Recommendations”, Toannou and Serafeim, 2010; "Strategy and Society: The Link Berween Competitive

Advantage and Corporate Social Responsibility" Porter and Kramer, 2006

“Exploring Emerging Risks", Samuel DiPiazza Ji, CEO PricewaterhouseCoopers, 2009. See also minutes of

the first meeting of the ad-hoc Expert group,

hitp;feceuropa.ev/iniemal market/secountingfdocsimews/2401201 2-expet(-

¥ Seg UNCTAD survey, p. 23

“ 8ee CAES, Disclosure of non-finaneizl information by Companies’, 2011, p.12

" Touello, 201, Ioannon and Serafeim, 2010. See also "Corporate Bnvironmental Management and Credit
Risk", Baver and Hann, 2010, For & review of existing research see "Sustainable Tnvesting: Establishing
Long-Term Valee and Performance”, Dentsche Bank 2012, hitp:/www dbeca cony/dbecs/EN/mvesiment-
research/investment research 2413 jsp
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and firm value™?, Another study examined the relationship between demographic diversity on

boards of directors with firm financial performance, using 1993 and 1998 financial
performance data (return on asset and investment} and the percentage of women and
minorities on boards of directors for 127 large US companies. Correlation and regression
analyses indicated that board diversity is positively associated with these financial indicators
of firm performance™. A report commissioned by the California Public BEmployees'
Retirement System (CajPERS) for example, found that companies that have diverse boards
perform better than boards without diversity’ The repart stated that companies without,
ethnic minorities and women on their boards eventually may be at a competitive disadvantage
and have an under-performing share value. On the other hand, other studies show more
nuanced results™,

(ii) Users (NGOs, Public Authorifies): Accomtubility

According to most NGOs and other civil society orgapisations consulted, insufficient
transparency translates info many layge companies not being perceived as sufficiently
accountable to society at large, or to local communities which may be affected by their
operations, If information 1s not available, companies cannot be held fully accountable for
their impact on society. This case is made in particular with regard to some EU companies
having operations in developing countries, where national legal frameworks may include
weak or no legal obligations to disclose information. Although some evidence sugpests, for
imstance, that the largest European companies are more likely to have a human rights policy
than their competitors in other developed countries™, some NGOs have referred to cases”” of
alleged negative impacts EUJ companies may have on buman rights and the environment in
their operations in developing countries. In this framework, insufficient transparency is
considered as an important factor inhibiting corporate accountability and responsible
behaviour, and it is alleged that non-financial reporis often neglect negative environmental
and human rights impacts, while choosing to focus on less controversial issues”™. The CSES
study” also shows, for instance, that in the great majority of cases no contact information
details or feedback mechanisins are disclosed to stakeholders.

This may also have an impact on the level of consumers' trust, 25 consumers may guestion, for
instance, whether suppliers of products and services respect applicable niles and regulations,
and whether consumer protection considerations are effectively taken into account in a
company's strategy. According to a recent report on consumer markets in the EU, for instance,
"trust" gets the lowest rating of all key components analysed™’.

2 Carter et al., 2003

8 “Board of Director Diversity and Finn Financial Performance”, Erhardt, Werbel and Shrader, 2003

% "Dyiversity on Corporate Boards. Stanford Centre on the Legal Profession.” Riode and Packel, 2009

% See "“The Gender and Ffhnic Diversity of US Boarde and Bomd Committees and Firm Financial

Performance.” Carter, I'Souza, Simkins, and Simpson. See also Adans and Ferreira, 2009,

"Humayn Rights Polivies and Management Practices of Fortune Global 508 Firms: results of 8 survey”,

Ruggie, 2006

7 University of Edinburgh, 2010

® "Principles & Pathways: Legal opportunities to improve Europe' Corporate Accomntability Framework”,
RCCY, 2010, http:/www.corporateitstice orp/IMGipdfifece]_prnciples pathways_webuseblack pdf

¥ (C8ES, 2011, p.17

¥ The Consumer Market Monitoring Dashboard gives access to the findings of a survey based on over 600 00¢
market assessments in the 27 EBU countdes, Noyway and 50 European copstmer markets.
Wip:/ec enropa.en/congmmers/stratesyidocs/BC Matket Monitoring 2011 enpdf
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(tii) Users (investors): less efficient capital markets

Most of the mvestors consulted suggest that the current situation constilules a significant
coustraint to their capacity to build relevant non-financigl mformation info their valuation
models. Such remark is made with regard both to the quantity and the quality of the
information available,

The current disclosure practices render thus difficult for investors to benchmark and assess
non-financial performance across mdustries and Member States. Insufficieni transparency in
this field may consequenily affect the most efficient allocation of capital across the Intemnal
Market. Pointing to the need to ncrease transparency, some stakeholders have also underlined
the importance of gaining new momenium in the aftermath of the financial crisis, arguing that
the incentive structure of the pre-crisis markets has led to a sigsificant number of market
participants to focus excessively on short-temm profits, and not sufficiently consider long-term
vahie creation'”. It has also been argued that the failure of many investors to take adequately
account of material non-financial issues when calculating future earnings of investee
companies contributes to market volatility and systemic market risk.'®

Information relating to how diversity is dealt with at the board level is also important as it
reflects how differences are considered, valued and managed. It provides information on
corporate culture and govemance practices that enable investors to take more infotmed voting
and investment decisions'™. It ensures investors and stakeholders in general that the board
meimbers have the right mix of skills and knowledge to best govern the company. In this
regard one should consider that investors have different investment strategies and objectives
that make them need and require different fypes of information, i.e. not only relating for
example to the long term financial performance of the company, but also to the expertise and
competences of the board members. For instance lenders appreciate and recognise the
competitive advanfage of a credible and respected board, while other stakeholders are more
confident when there is evidence of a povemance structure relying on the expertise of a2 well-
qualified board. The more diverse the board is, the more likely it is that more competencies
and skills are brought in for the benefit of the company. Therefore, by leaving out relevant
information relating to the diversity policy and to the objectives and how they are evaluated,
companies fail to provide investors with useful information. In this regard, respondents to the
2011 consultation on the EU Corporate Governance Framework '* indicated that disclosure
of diversity policy would enhance transparency and would enable investors to take informed
decisions as to the governance practices of the company. It would in addition reduce group
think. Investors in particular mndicated that, if companies are transparent on their diversity
policy, they can judge better the leve! of ambition of the company and monitor progress. Lack
of disclosure means insufficient comnmmication about the needs in terms of qualifications
necessary for their particular type of business,

¥ rThe consequences of Mandatory Corperate Sustainability Reporting®, loannou and Serafeim, 2011
2 “Vaining non-finaneial performance”, European CSR Alliance Laboratory on Valuing Non-finangial
Performance, hitpy//www. csrenrope, org/data/files/toolbox/Market valuation final yeport betapdf See alsn
the summary of the investor workshop on non-financtal disclosure hosted by the European Commission in
October 2010, p.  2-3, hitpfeceuropa.ewenteprise/policies/sustainable-business/corporate-social-
responsibilitv/reporting-disclogure/swedish-presidency/les/summaries/2-inveslors_en pdf

See the new SEC nule on Proxy Disclosure Enhancement, Background and overview of the
amendments, p, 38, sumnary of responses to the consultation, hitp.//www sec.govitulesfinal/2009/33-
9089 pdf
1% Green Paper on the EU Corporate Governanee Framework,

ntipsdlec.europa.ev/internal merket/company/modern/comoraie-povernance-framework _enhim
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Moxeover, according to the 2011 Board of Directors survey'™ there was a sirong cafl for
increased transparency essential to regaining confidence and trust in corporate boards and
directors. Other reports'™ underline the need for companies to engage in the reporting on
diversity matters in order to have an effective prevention of discrimination and a promotion of
diversity.

34 Baseline Scenario: How will the problem evolve withont action?
3.4.1  Transparency of non-financial information

The weaknesses of the current legisiation, both at EU and at Member States level, do not
provide stakeholders and companies with sufficient clarity on what disclosures should be
expected and legal certainty on what information is legally required. It is therefore wnlikely
that significant improvements on quantity or quality of non-financial information would
materialise in the absence of action clarifying this. Potential evolution of international
frameworks and voluntary initiatives could possibly comtribute to an overall positive
evolution. However, the following should be considered in a scenario without action:

—  In contrast to financial information, currently there is no generally accepted standard-
setter for non-financial information. GRI appears, to date, the only institution providing
specific guidance for reporting, but this remains a set of guidelines (rather than a
standard) proposed by a private institution and applied only by a limited number of
companies on a voluntary basis. Moreover, the pace of the uptake remains very slow and
there is no clear indication that a significantly higher number of companies plans to sign
up to GRI in the short term,

-~ Guidance is also provided by other normative frameworks. However, these are also
voluntary frameworks and they define principles and guidelines, rather than reporting
standards, Their potential impact on the quality and quantity of information is therefore
limited. The multiplicity of such frameworks is also brought up by some stakeholders as
one of the reasons contributing to poor consistency and comparability.

- The IIRC is also working towards the creation of a generally accepted integrated
reporting framework, Although a first discussion paper was published . November
20117, such platform is still at a very early stage of development and significant results
can only be expected in the medivm/long term,

No existing scheme or volmntary disclosure mechanism is therefore expected to yield
significant solntions to the identified problems. Non-financial information can also be
disclosed in a number of different forms other than formal reporting (3.e. internal
communication to employees, informal communication with stakeholders, product or
environmental labels). However, informal channels are considered complementary, and no
substitute for formal disclosures, and they are not deemed appropriate to respond to the
stakeholders’ demand for increased transparency, i particular as regards the users' needs.

% Heidrick & Struggles, 2011

1% See "Rapporl annuet diversités, Mesurer, partager, progresset”, 2011,
hitpe/fwerw.afind fi/documents/rapport_annuel diversites web.pdf, page 19

O Ytpjiwwew theiire.org/the-integrated reporting- discussion-paper/
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3.4.2  Boards' diversity

It s cifficult to assess to which extent the diversity of boards would improve without any
action at EU level, in particular as most of the available data focuses on gender diversity only.
In this regard it is important to underiine that over the last 8 vears the number of women on
boards has increased with an average of 0,5% per year'™. At this rate, it will take another 50
years to reach a more balanced situation, i.e. at least 40% of each sex. The positive correlation
between diversity of boards and the performance of companies, as indicated by some studies,
has not led to a significant improvement of the composition of boards across the EU.

Some large companies with highly visible public profiles may feel the pressure of scrutiny
and react better to public demands for enhanced diversity'”. Bowever, this is difficult to
predict. More companies are becoming aware that preater participation by women in
management, including at the highest levels, has a positive impact on the business and have
taken measures to foster women’s leadership potential. This includes in particular improving
work-life balance or coaching programmes!’®, Nevertheless, most companies do litile to
facilitate the crucial final stage, i.e. recruitment to board positions.

Sacial pressure and a colture that supports women may also improve the situation, as it seems
to be the case i some Nordic countries (e.g. Sweden, where the board seats held by women
increased from 20% in 2004 to 28.7% in 2010'", despite the fact that there is no quoia
legislation). Discussions over the value of diversity may lead boards to reflect more on their
needs and reflect them better in fheir recruitment strategies, Yet, the extent and the pace of
change cannot be predicted with any degree of certainty. Other aspects of diversity, such as
age, nationality or educational and professional background, appear to raise less interest than
gender diversity. However, it is lefi to companies to decide how to take into account the need
of a right balance in terms of geographieal origin or educational and professional background
of board members. A gender diversity imtiative at the EU leve! would obviously have positive
impact by mmcreasing the number of women in the boardroom, but the beneficial effects of
other aspects of diversity would not be taken into account. In conclusion, withont any action
at BU level regarding diversity (at large) of the board members, the legal framework risks to
remain fragmented.

35 The EXj's right to aci

According to the subsidiarity principle, the BU shounld act where it can provide better results
than infervention at Member State level, In addition, EU action should be limited to what is
necessary in order to attain the objectives, and comply with the principle of proportionality.
Several policy options are considered in section 5 below. The proportionality of each option
has been analysed with regard to its effectiveness and cost-efficiency. In all cases, in order to
ensure that companies are subject to the same reguirements across the EU, it appears
preferable to lepislate through EY law rather than at Member State level.

18 Puropean Conmission database on women and men in decision-making, which covers 33 countries (EU-27,
HR, MK, TR, RS, IS and NO). The data on companies cover the Targest (by market capitalisation) nationally
registered (according to ISIN code) constituents of the blue-chip index maintained by the stock exchange in
each colintry. The total sample covers 598 companies with a minimom of 10 and a maximur of 50 from cach
country, hitp;/fec.europa ewjustice/pender-equality/petider-decision-making/database/business-
finance/quoted-companies/index en.him

% Bpon Zehnder, 2010, p. 14

W Ger examples of measures in Enropean Commission SWD, p. 59, htp:/fec.europs.ew/instice/gender-
eqvality/pender-decision-makingAndex_enlim

1t Egon Zehnder, 2010, p. 20
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The disclosure of non-financial information is already regulated at EU level by the
Accounting Directives. Nevertheless, investors and other users demand a greater level of
harmonisation in this field. Moreover, the diverging approaches taken at Member State level
could determine even greater differences within the EU Internal Market, as they may lead to
further differences in terms of scope, detail or content of the requirements, Different reporting
requirements at Member States level could also potentially undermine the level playing-field
across the Intemmal Market. Sustamability-related information also appears, by its own nature,
as a cross-national matter,

As repards diversity issues, cwivent initiatives are much fragmented, some Member States
being more advanced in their reflections, others only at the beginning, In the absence of an
action at EU level, in many Member States there will be no progtess or very slow progress in
the coming years. Furthermore, current rules of the Accounting Directives already oblige
companies to disclose their corporate governance arrangements, in particular regarding the
composition and functioning of their boards. EU instruments appear to be more suitable in
agsuring higher transparency, consistency and comparability of the information disclosed, as
well as in bringing about changes relating to diversity in the boardroom. Coordinated action at
the E1J Tevel is therefore necessary, and this initiative complies with the subsidianty principle.

Finally, the Treaty on the Functioning of the Furopean Union {art.11) has also reinforced the
role of sustainable development as one of the main objectives for the EU, based in particular
on 3 high level of protection and improvement of the quality of the environment. Sustainable
development is also affirmed as one of the fundamental objectives of the Union in its relations
with third countries. Furthermore, the Treaty (Article 8 and 10) provides that in all ifs
activities the Union shall aim to eliminate inegualities, and to promote equality, between men
and women, and fo aim to combat discrimination based on sex, racial or ethmic origin, religion
or belief, disability, age or sexual onentation.

4 OBIECTIVES

The overall policy objective of the proposal is to contribute to the Single Market's potential fo
create sustainable growth and employment, in line with the objective set out in the EU 2020
agenda of a "smart, sustainable and inclusive growth". As explained above, more transparency
for internal and external stakeholders is considered to be of key imporiance for companies to
improve management of risks and deliver better results. Increased transparency (including on
diversity in the boardroom) is expected to enhance the trust citizens have in business and in
markets and enable a more efficient allocation of capital, as well as provide for a better-
informed decision making (e.g. of invesiors), Enhancing boards’ diversity would contribute to
make them more effective in their role of management oversight. The specific objectives of
the proposal cap be summatrised as follows:

I.  Enhance companies' overall performance through (i) better assessment and greater
integration of non-financial risks and opportunities info their business sirategies and
(it) improved and more diversified oversight by the board;

H. Enhance compamies' accountability and meet broadly-shared demands for more
fransparency;

. Enhance efficiency of capifal markets by helping investors 10 integrate material non-
financial information into thelr investment decisions.
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In operational terms, the objectives of the proposal can be snmmarnised as follows:

L. Increase the number of companies disclosing non-financial information (quantity of
mmformation})

2. Increase the quality, relevance and comparability of the information disclosed.
3. Enhance diversity in the boardroom
In achieving these objectives, avoiding undue administrative burden on companies, especially

on the smallest ones, is very important. The objectives are depicted visually in the following
objective tree;
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5 POLICY OPTIONS - DESCRIPTION AND ANALYSIS

5.1 Options relating to Increasing Transpavency of Non-Financial Information
(Objectives 1 and 2)

A wide range of possible policy options can be considered relevant when contemplating
Initiatives to improve transparency of non-financial information. The analysis carried out by
the Commission services took into account the different characteristics that each policy option
may entail, inclnding in particalar the following issues:

Form of the dixclosure: disclosure could take different forms. For instance, information could
be disclosed in the form of a statement, to be included in the Annual Report (as currently
requited by the Accounting Directives). It could alse be disclosed in the form of a detailed,

stand-alene non-financial report, which could be published as a separate document or
annexed to the Annual Report.

Narrative or KPI-based disclosure (Reference): different options could be considered when

setting the methodology and detail of the disclosure, Disclosures can be narrative or based on
Key Performance Indicators. KPIs may be defined by the company itself, or refer to
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international frameworks, or be defined at EU level. The latter option would in effect imply
the creation of an EU standard for non-financial reporting,

Neture of the regeirement: legislation could take the form of a mandatory requirement, or
could provide a more flexible framework, such as a "report or explain” requirement, In this
case, companies may have to coroply with an obligation to report, or provide a reasoned
explanation as fo why they do not report. The proposed requirement may also include other
incentives for companies to disclose infommation on & volunfary basis.

Confent of the disclosure: there is no universally accepted definition of non-financial
information. The cumment text of the Accounting Directives refers to (“.including..")
environment and employees-related matters. In general terms, topics considered as most
mmportant by stakeholders and covered by existing international frameworks include, inter
alia, social, environmental, human rights, and anti-corraption aspects. Such list is not
exhaustive, and other areas may be covered, such as aspects relating to product safety,
consumer protection, competition, etc. Moreover, non-financial disclosures can also include
information on governance, including diversity. Within the above mentioned areas, the
disclosure may include, inter alia: a description of a company's policy; its results and
petformance; risk management aspects, methodology and analysis used to assess
performance, etc.

Third-party verification: currently, the Accounting Directives require that the information
included in the Annual Report is verified for consistency with the financial statements'",
This applies to envirommental and social information teo. Other forms of verification could
be considered, such as verification of processes, audit of activities, etc.

Scope and Legal instruments: more details are given in section 5.3 below.

On this basis, several combinations of options have been examined, Those options or
combinations of options being prima facle or least effective were discarded, while the
packages of options (broad policy options) that were considered most relevant are described
and analysed below. The options concerning respectively Objectives ! and 2 (Increasing
quantity and quality of non-financial information) and Objective 3 (enhancing boards'
diversity) are described and compared in sections 5.1 and 5.2 below. A more detailed analysis
is provided in Annexes 6 and 7.

5.1.1  Description of Broad Policy Options

The Comwmission services have analysed three main policy options (one of them with three
sub-options), plus the "no policy change” scenario, which would leave unchanged the relevant
provisions of the Accounting directives (Policy Option ), The options presented below vary
in regard to the form of the disclosure, the reference and the nature of the requirement. As a
consequence, they are not all mutually exclusive.

1. Require a statement in the Annual Report (Option 1)

Option 1 considers the possibility of strengthemng the existing requirement to disclose a
statement on non-financial information in the Annual Report. In order to address the specific

M2 Art S1a (e) of the Fourth Directive states that the statutory audits shall also confain an opinion concerning the
consistency or otherwise of the annual report with the samual accounts for the same financial year
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information gaps and improve the quantity and quality of information, such option would
modify the baseline scenario by requiring that

- material information relating to at least social human rights, anti-cormption and bribery
matters is disclosed, in addition to environmental and employees-related maiters

- within these areas, the disclosure should include a description of (i) the companies'
policies, (i) performance and (fii} risk-management aspects, relying on existing
mterpational frameworks.

As further explained in Annex 6, such elements have been identified by a broad majority of
stakeholders as key aspects in order to obtain an overview of the non-financial performance of
companies. Most international frameworks require disclosure of information on these topical
areas. However, the list provided is not intended to be exhaustive, and other information
should be disclosed provided it is material. Those companies that do not have a specific

policy in one or more of these topical areas would be at least required to explain why this is
the case.

2. Reguire a Detailed Report (Option 2}

This option considers the possibility of introducing a new requirement to disclose non-
fingneial information in the form of a detailed, stand-alone non-financial report. Such
report wonld have to be dmafied in accordance with existing international frameworks. It
would consequenily be significantly more detailed than a disclosure in the form of a
statement, although it should cover at least the same topical areas identified in Option 1, as
well as any other issues that the company may consider relevant. Based on the nature of the
requirement, three sub-options are considered:

s« Option 2,a considers the possibility of requiring companies to provide such a detailed
report on a mandatory basis.

¢ Option 2.b considers the possibility of requiring detailed reporting on a “report or
explain basis". This would allow companies te provide a report, or explain why they fail
to do so.

¢ Option 2.c considers the case for voluntary reporting. Companies choosing to disclose
a detailed report on a voluntary basis would be exempted from the obligation to disclose
non-financial information in other forms, provided that: (i) the report covers the same
topics and content identifted above, (31} it makes reference to interpational frameworks,
and (1il} it is anncxed to the Annual Repost. There would be no mandatory obligation 1o
provide a detailed report, nor to give an explanation if a report is not provided.

3. Set up a mandatory EU Standard (Option 3)

Option 3 deals with the possibility of setting up a mandatory EU Standard, which would
constifute a framework for disclosing non-financial information. Rather than relying on
existing frameworks, companies would be required to disclose information complying with a
set of EU-based KPIs. Such standard would cover at least the same topical areas and elements
mentioned in Option 1 above - as such elements have been identified by a broad majority of
stakeholders as key aspects in order to obtain an overview of the non-financial performance of
companies. This option would consequently reguire a disclosure in compliance with a detailed
set of indicators, with a level of detail at least comparable to Option 2. An overview of the
proposed policy options is given in Table 1 below.
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Table 1 — Summary of Policy Opticny

Option Nature of Form Reference Topics Estimated Cost
Reqguirement of complinpec®
0. No change Only where Statement | Business- [imcluding] information § 0
appropriate refevant KPIs relating to
environmenial and
employer matters
1. Require a | Mandatory Statement | Business- Policies, performance E600 to 4300
disclosure in  the relevant KPls, and risk-management
Annual Report relying on aspects concermng af
Internstional least Bnvironmental,
Frameworks Social, Employee,
Human righis,
Corruption
2 Detailed Reporting | a) Mandatory Report fo be Same topics as Option | 2} €33000 to
drafted in 1, but mare detailed £604004
accordance with § infonmation
fnfernational h) €33000 to
b) Report or Explain | Report Frameworks €604000
{compliance) or
€600/1000
(explanation)
¢) Voluntary
90
3. EU Standard Mandatory Report Detailed list of | Samne sopics as Option | €33000 to
KPis (Standaxd) | 1, but more detailed €604600
to be defined infonmation

*The cost of compliance is estimated in tering of adminisirative hurden compared to the curvent situation. The cost of Option 0

is conseguently nil

Verification: The owrent verification requirements under the Acceunting Directives would remain
unchanged under all the described options. This means that, as any other aspeet of the annwal report, non-
financial information would have to be checked for consfstency with the financial statemaents, Stakeholders
referred to verification costs as significant, a consideration confirmed by the results of the CSES study,
Notwithstanding the potential benefits related to verification, the Commission services consider that, by not
requiring additional verification of non-financial information, transparency can be improved while keeping
the administrative burden low,

In Annex 6, each option is assessed in detail in regards to its effectiveness in meeting the
objective of increased transparency (higher quantity and quality of information), as well as on
some limiting factors. These include its efficiency (compliance cost), acceptability to
stakeholders, effects on competitiveness and coherence with other relevant EU legislation,
The administrative burden related to each option 1s also assessed in Annex 8. A comparative
summary of the analysis of the broad policy options is provided below.

.12

Comparative Analysis of broad Policy Options

Enhanced transparency is seen as a desirable objective, since it could bring benefits for
preparers {companies) as well as for vsers {mainly investors, NGOs and other external
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stakeholders). However, it has to be recognised that providing additional information to
stakeholders, in the form of a statement or 2 detailed report, also has a cost. The main costs
include, infer alia, the resources that companies would have to devote to collecting data,
drafting the statement or reports, potentially publishing and suditing them, training staff, etc.
Broad social and environmental impacts are difficult to quantify and also depend on specific
companies’ behaviour. It is assumed that such impacts proportionally increase with the effect
that the policy option bas on the quality and quantity of social and environmental information
available.

Option 0 (No change) does not appear to be an effective approach for dealing with the
problems. The current reporting requirements and voluntary initiatives by companies have
ptoved to be ineffective in achieving the policy objectives. Despite recent improvements, only
approximately 6% of EU large companies are repoiting and the guality of the information
disclosed is mixed. This failure has 8 negative economic impact due to the fact that relevant
risks and externalities are not fully capiured in the accounting practice and investors cannot
adequately assess companies' non-financial performance.

Option 1 (Disclosure in the Annual Report) would improve the quantity of information, as
it would require concerned companies t¢ disclose material information in the Anmual Report.
Moreover, the current requirement would be expanded to new topical aress, as information
should include social, human rights, anti-corruption and bribery matters in addition to
environment and employees-related aspects' . Minimum harmonisation would be introduced
as regards the content of the disclosure: it is expected that the requirement to include
information on policies, performance, and risk-management would benefit the quality and
comparability of the disclossre, and improve companies' sustainability awareness.
Companies would incur higher compliance costs expected to be in a range between 600 and
4300 euros per year per company (see Anmex 9). Overall, economic benefits are expected
from better management of risks and allocation of capifal, enhanced trust in business and
better resources management. However, it 15 difficult to quantify such long-term benefits and
they would depend on how nen-financial aspects are integrated in managers and investors'
strategies and practices. As regards environmental and social impacts, ihe option is expected
to positively affect businesses’ conduct raising reputational costs for misbehaviour and
increasing peer pressufe,

Option 2 (Detailed Reporting) could have an overall greater impact on transparency than
Option 1. The increase in the nuraber of companies reporting would be the same for Option 2a
(Mandatory), whereas it would be uncertain for Options 2b and 2¢. Quality could benefit from
a requirement to provide a detailed report drafted in accordance with international
frameworks, as information would be more comprehensive and granular, and the use of KPIs
could have a positive impact on comparability. On the other hand, it has been pointed out that
imposing detailed disclosure requirement may result in 8 "tick-the-box' exercise, with only
limited impact on real companies' behaviour'™, The difference in terms of economic, social
and environmental benefits compared fo Option 1 cannot therefore be precisely assessed,
although it 1s expected that greater transparency would determine higher benefits, However,
the administrative burden resulting from a mandatory reporting obligation, at the current level
of development of tools, would be significantly higher, particularly m the short term. The

13 A vast majority of the slakehelders cansubted agreed thal information converning human rights and

corruption-related matters should be part of the non-financial information disclosed by companies, See Public
Consultation Suimmary report, pp.10io 12
B4 UNEP/KPMG/GRI, 2010

28



annnal cost of Producing a report is estimated to be between 33000 and 604000 euros per year
per company.'?

Option 2z (mandatory), is not considered cost-effective on the basis of the high
administrative’ burden. In Option 2b (report or explain} the adminisirative burden would be
equal for companies opting to provide the report (and thus bear the same compliance cost as
in Option 2a). Companies opting to provide an explanation would at least bear the related
costs, estimated to be comparable to the lowest range of the cost estimate given for Option |
(600/1000 euros)'*®. Overall, the Commission services estimate that it be less effective than
Option 2a, although it has the potential to generate peer pressure and provide an effective
incentive for companies.

Option 2«¢ (voluntary) intends to recognise and promote best practices of companies reporting
on a voluntary basis. Its effectiveness in terms of quantity of information would be uncertain.
At the same tme, for companies deciding to report, it would guarantee the same
improveinents in quality as Option 2a and similar economic benefits. Lasily, while the overall
impact on society and environmeni would be weaker than Option 2a, proactive engagement in
detailed reporting should not result in a “tick-the-box' exercise. Such option would carry no
additional administrative burden, as the disclosure of a detailed report would remain
voluntary.

Optien 3 (Mandatory EU Standard) could increase significantly the quantity and guality of
disclosed information.. An EU standard designed in a way that is able to meet the needs of
preparers and users could also maximise the comparability of the information. Moreover, this
option would generate econotmic benefifs resulting from better management and allocation of
capital and an overall positive environmental and social impact. However, those positive
effects would be subjected to the completion of a long and uncertain process of development
and implementation of such standards, including thorough consultation with stakeholders.
Moreover, the majority of business associations, experts and most stakeholders underlined the
need for sufficient flexibility (also internationally) and the dangers of a ‘one-size-fits-all'
approach. As regards compliance costs, at the current level of developiment of tools, option 3
would be comparable to Option 2a in terms of administrative burden, or even higher. Option 3
is therefore not considered cost-effective at this stage.

The table below summarises how each policy option is assessed against the criterta of
effectiveness in meefing the objectives; efficiency (compliance costs); competitiveness; and
coherence with other EU legislation.

Table 2 — Assessment of the Policy Options
Effectiveness Efficiency | Competitiveness | Coherence
{compliance with EU
Quantity Quality cost) legislation
0. No change 0 0 0 0 G

5 More details provided in annex 9

HE According to an assessment made by the Danish government, a comparable disclosure would cost around 870
euros per company http:fwww.deca di/graphics/publikationer/CSRACSR. and Reporting_in_Depmark.pdf,
p- 12. More details are provided in Annex 9
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The table below summarises how each category of stakeholders would view the policy
options:

Table 3 — Assessment of the Policy Options by Stakeholders Group
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3. Set up a mandatory EU standard

Commission Services Analysis, based on the resulls of the consuliations

5.1.3  Preferred opiion

Having compared the different options, the preferred policy eptien appears to be a a smart
mix of mandatory {statement) and voluntary {(detailed reporting} disclosure requirements
{(eption 1 and option 2¢). Companies would be required to disclose material non-financial
information in the form of a statement in their Annual Report. Those companies that do not
have a specific policy in one or more topical areas would be at least required to explain why
this 1s the case. For companies willing to prepare a detailed report on a voluntary basis, the
proposed policy mix would provide an exemption from the disclosure obligation described
under Option 1, provided that: (i) the report covers the same topics and content, (ii) it makes
reference to international frameworks, and (iii) it is included in the Annual Report This
provision builds on existing practices and provides a limited but useful incentive to improve
the quality of those reports. Information would be disclosed in reference to high quality,
generally accepted mtemational frameworks, and verified for consistency due to the inclusion
in the Annual Report.
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More details on the choice of instrument and scope of apphication are given in sections 5.3
and 5.4 below.

5.2 Options Relating to Enhancing boards diversity (Objective 3}

Different types of measures aiming at enhancing board diversity and based also on techniques
other than disclosure can be envisaged, ranging from an improvement of the existing
recruitment policies to a more or less binding obligation for companies to enhance therr board
diversity. A summary and analysis of these different options is outlined below. A more
detailed presentation and analysis is provided in Amnex 7.

5.2.1  Description of the broad policy options

In the "no policy change "scemario (option 0), any possible action to Increase board
diversity would have to be taken by individual Member States and/or companies on a
voluntary basis. According to the option 1, companies would be required te disclose their
board diversity policy with regard fo various aspects, inclading in particular age, gender,
nationality or educational and professional background'!’. The disclosure requirement would
be part of the corporate governance statement and would be included in the annual report (see
section 5.2.3. below). The statement would present the objectives of this policy, its
implementation and the results obtained. Companies whe do not have a diversity policy
waould not be obliged to put one in place, but only to explain why this is the case. Option 2
would mandate companies to take nto account diversity as one of the criteria for t{he
selection of a board candidate. Companies would be obliged to consider not only the
expertise of a given candidate, but also to which extend he/she would make the board as &
whole more diverse. Opiion 3 would put on companies # binding obligation to establish &
policy concerning diversity for boards. Companies would have to determine the content of
this policy, establish targets and assess their achievement. It should also be noted that the
option of introducing quotas has been discarded, as it is the subject of a separate Commission
initiative.

5.2.2  Comparative analysis of the broad policy options

Each option has been assessed taking into account its effectiveness m reaching the objective,
efficiency (compliance costs), acceptability to stakeholders, effects on competitiveness,
coherence with other EU iniiiatives and impact on fundamental rights. This assessment can be
found i Annex 7. On the basis of this appraisal, a comparative analysis of the preliminary
policy options has been conducted and it is summarised below.

The preliminary analysis points to enhanced disclosure as the best approach in order to
mmprove the overall diversity of boards. The 'no policy change' scenarto/eption § has beent
discarded as 1t does not seem to allow for sufficient improvement of the current situation. The
progress would be slow or limited, unless Member States take action, as well as fragmented at
the EU ltevel. It would depend very much on the practices of companies and national debates
on the issue. In addition, it could be seen as a missed opportunity fo propose a complernentary
measure o the one on gender, in order to enhance diversity in the boardroom,

Option 1 (disclosure of diversity pelicy) would contribute to enhancing transparency and
informing the market of corporate governance practices. Thus it would put indirect pressure

1 Companies may also include in their reporting other aspects of diversity which they consider relevant; see
also Section 3.2 in fine
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on companies {0 adopt more ambitious diversity policies, while offering & great deal of
flexibility. Measures based on disclosure have proved their effectiveness in Member States
such as Finland or Sweden.

This measure could glso have potential positive social impacts, as a more diversified board
would be better placed to take into account concems of different groups of employees and
stakeholders. In addition, 1t may bring more equality of treatment and opportunities for
different groups of people or individuals and this from the top to the bottom,

This approach, unlike in the case of financial institutions, has been considered, at this stage,
more appropriate to achieve the pursued objective of diversity in the boardrooms. Differences
between financial instituttons and listed companies in general (e.g. banks generate systemic
risks, consequences were borne by govermments and population at large, etc.), require stricier
rules on the corporate govemance of financial institutions, whereas listed companies need
more flexibility. The ephanced disclosure requirement would be coherent with other
initiatives (e.g. in financial institutions, on gender diversity) and it would be in particular
likely to contribute to the implementation of the quantitive targets by companies,

Option 2 (diversity as recraitment criterion) could have a positive impact on diversity,
while being consistent with the initiative on gender balance in the beardroom. Similarly, it
could also have a positive social impact as described above. However, compames are not
always transparent about their recruitment practices and processes. In the absence of a
sufficient degree of transparency, the effectiveness of an option addressing recruitment alone
would be limited as it would rely mainly on the appreciation by the company,

Option 3 (establish a diversity policy}, although also effective, could be perceived as foo
prescriptive as it would simply oblige companies fo put in place a policy, without giving
themn the choice to justify the absence of such policy on a "comply or explain” basis. It may
thus be less accepied by stakeholders and may be less consistent with the on-going initiative
on gender diversity that may require quantitative targets. It would have positive social impacts
in terms of equality and opportunities for different categories of people (gender, age, etc). It
could indirectly have an impact on the reconciliation between private/family and professional
life, as the promotion of more women in key positions for example (who have in general more
family related responsibilities) would potentially bring about more flexibie policies in this
regard. :

In the light of the assessment of the abovementioned policy options, it appears that the most
appropriate option at this stage would be opfion 1 (disclosure of diversity policy). It is also
better accepted by most stakeholders compared with a compulsory diversity policy or to an
action focusing only on recruitment policy. Moreover, it is complementary to the separate
Commission initiative relating to the possible introduction of quantitative targets for gender
balance on boards, as the enhanced disclosure would probably contribwie to a better
implementation of these quantitative objectives. A detailed comparison of options is to be
found mm Annex 7.

Table 4 — Assessment of the Policy Options

Effectivenes Efficiency Cotopetitiveness Coherence with EU Estimated costs
e PET company
inttiatives
{Compliance Cost)
8. Ne  policy 0 t 0 0
change
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5.2.3  Preferred option (enhanced disclosure of the board diversity policy)

The present section refines the preferred option which aims at enhancing board diversity, by
taking info account the disclosure criteria mentioned at the beginning of the present chapter:

the form and content of the disclogure and the nature of the requirement.

As regards the form of the disclosure, it appears that a staternent in the annual report
describing the company's diversity policy for the board is the most appropriate approach, In
this regard it is important to recall that, as already mentioned in section 2.2., according to the
current provisions of the Fourth Directive, @ll listed companies ave required to provide a
corporate governance statement, which shall include, inter alia, information on the
composition and operation of the administrative, managemeni and supervisory bodies and
their committees. Thus, Information on board diversity policy should be a part of the
corporate governance statement, which appears to be a sufficient instrament for ensuring
tramsparency. A sepatate report does not seem necessacy, especially given that, the disclosure
of board diversity policy covers only a limited group of people (European boards consist on

average of 12 members''®

113 Heidrick & Struggles, 2011, p. 37

). The proposed provisions regarding board diversity would
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therefore complement the current provisions laid down in Article 46a of the Fourth
Accounting Directive, by adding a new requirement for diversity disclosure

As regards the topics and the content of the disclosure, companies should be required to
describe their diversity policy with regard to various aspects, including age, gender,
nationality and educational and professional background. These aspects are particularly
important, as shown in the description of this problem. However, companies would also be
able to mclude other aspects of diversity which they consider relevant and material. In
addition to the description of the diversity policy, its abjectives, implementation and results
should be also included. As the main objective of increasing diversity is to enhance the
supervision of the management, the information specified should be provided in the first place
regarding supervisory boards and the mon-executive directors. However as the preferred
option wounld not place on companies any concrefe obligation going beyond disclosure and as
ephanced transparency regarding both management/executive directors and supervisory/non
executives would be beneficial for the company, the new requirement should therefore
concern the same bodies as currently foreseen by the Accounting Directives for the
information on “"the composition and operation of the administrative, management and
supervisory bodies”.

Regarding the basis for disclosure on board diversity, although initiatives such as GRI include
diversity indicators in their reporting framework, it is preferable to leave companies free to
choose the most appropriate reference for the disclosure.

As regards the nature of the requirement, the preferred option aims at bringing about positive
change in the boardroom by creating more visibility around the issue, Yet, it would not put a
binding obligation on the company to have a diversity policy. A ‘comply or explain' approach
seerns thus the most appropriate solution. Companies would therefore be required fo report on
their board diversity policy or, if they don't have one, explain why this is the case,

To conclude, the preferred option would require companies to disclose their board diversity
policy, in particalar as regards age, gender, nationality, professional and educational
background. Companies would have to describe the objectives of this policy, its
mmplementation and its results. The disclosure would be part of the corporate governance
statement, which is contained in the annnal report, Companies that do not have a diversity
policy would be required to provide reasons for that.

5.3 Choice of insirument

In principle, a number of instruments could be used to approach the problem, inchuding, self-
and co-regulation, new legislation (directive or regulation) or modification of existing
legislation, The following points are relevant when considering the case for amending the
existing Accounting Directives (AD):

. The general scope of the AD is EU registered compames both listed and non-listed. As
far as non-financial information is concerned, several arguments support having
transpatency requirements for both listed and pon-listed companies: first, non-listed
companies are subject fo the same demands of transparency and accountability as listed
companies; second, having the same regime on listed and non-listed companies would
maintain a level playing field.
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#  On the other hand, spectfic provisions of the Accounting Directives relating to corporate
governance disclosure only apply to listed companies. The disclosure of board diversity
~ policy could be added as a new topic to the existing corporate governance statement.

» Moreover, the relevant requirements of the Accounting Directives would also be
applicable to the Transparency Directive, by means of a cross-reference'””. The scope of
the TD covers all companies listed on BU regulated markets (including companies
incorporated outside the EEA but listed on EU regulated markets). Should new articles
be added 10 the Accounting Directives, an amendiment of the Transparency Directive
may therefore also be necessary.

s A proposal t0 revise the TD and of the AD was adozgted by the Commission on 25

October 2011, and negotiations are currently on-going'*.
An sltemative instrument would be a new Regulation, which would have the advaniage of
being directly applicable and would not need to be transposed into national law. However the
creation of a separate Regulation to deal with this single policy objective alone does not
appear proportionate, when the policy could be legislated for within separate sections of the
AD, Moreover, a Regulation would not seem an appropriate instrument in light of the existing
non-financial disclosure practice, which is based on principles and objectives rather than
detailed standards.

It could also be argued that a specific, measurable, achievable and timely commitment by the
industry itself (i.e. Self- or ce-regulation), appropriately supported by EU policies, could
possibly deliver significant results. However, self~ or co-regulation are not considered as
effective options because, despite the growing demand from stekeholders (mainly users of
information, such as investors and N(GOs) throughout the years, still only a minerify of large
companies are disclosmg non-financial imformation on a voluntary basis. Maoreover, this
instrument would not address the problems of lack of minimum harmonisation stemming
from the diverse approaches taken by some Member States.

In the light of the above considerations the inclusion of a series of provisions within the
Accounting Directives is the preferred choice,

5.4 Scope of Application

As far gs non-financial information is concerned, the Commission services conclude that only
large companies and groups, whether listed or not, should fall within the scope of application
of the new rules. Requiring only large companies to provide disclosures would be in line with
the Commission’s policy of making administrative burden proportionate, Smaller business
would spend proportionally more time and resources dealing with administrative tasks than
their larger counterparts'’. Having in tind the objective of avoiding undue burden and iaking
into account the input from stakeholders and national authorities, only companies having
more than 500 employees would be subiect {0 new requirements. It is estimated that this
would cover approximately 18,000 larpe companies operating in the EU., This threshold is

1% $ee article 4 (5) of Directive 2004/109  ("Transparency  Directive"),  htpfeue
lex europa.ew'LexUriServ/EexUriSery. doturi=(11:1.:2004:390:0038:0038 EN.PDI
320 Proposal for a Directive on the annval financial statements, consolidated financial staternents and related
reports of certain types of  underiakings, COM/2011/0684 finai, hitp:/feur-
lex.curopa ew/LexUriServ/LexUriServ dohuri=CELEX: 5201 1PCO684: EN.NOT
2 oSES 2011, p. 27
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higher than the one currently apphed within the Accounting Directives for certain obligations
(i.e.: 250 employees), which limits the burden of the proposed measure,

Companies that are subsidiaries within a group could alsc be exempted from the disclosure
requirement to the extent that their relevant information is integrated in the consolidated
report of the parent company.

As regards board diversity, it is imporiant to maintain coherence with existing requirements in
the field of corporate governance disclosure. The existing EU corporate governance rules only
cover listed companies'™, According to the current provisions of the Accounting Directives
listed companics are reqaired to provide a comporate governance statement 1n their anpual
report and to disclose certain topics (see Annex 2). The scope of disclosure of the diversity
topic shounld therefore be the same as the scope of disclosure of other corporate governance
topics. Respondents to the Green Paper on the EU corporate governance framework clearly
pronounced themselves against the extension of the EU corporate governance rules to unlisted
companies. Furthermore, whereas the need to ensure the same level of transparency on non-
financial disclosure for both listed and non-listed companies was highlighted above, the
situation is different for disclosure of diversity policy. Corporate povernance arrangements
regulate the internal functioning of a company and as a conseguence disclosure is cracial in
case of listed companies with external shareholders who are directly concermned by it and less
important in case of non-listed companies'>. The scope of the disclosure on board diversity
and on other non-financial matters will thus not be identical. As explained in 5.3 above, such
difference already exists in the current provisions of the Accounting Directives. Thus, onfy
bisted companies should be covered. However, best corporate governance practices of unlisted
companies can be cncouraged on voluntary basis,

Finally, as to the size of companies concerned, it should be pointed ouf that including board
diversity policy disclosure as a new topic in the corporate governance statement should not
create any considerable administrative burden. As far as SMEs are cotcerned, listed ones are
already required to produce 2 corporate governance statement, including information on the
composition. and functioning of their boards. However, given that it may be sometimes
difficult to assess or foresee precisely the impact of such disclosure on very small companies
and that the reduction of the administrative and regulatory burden is a top-priority for the
European Commission, SMEs as defined by the Accounting Directives would be exempted
from the diversity disclosure requirement. Nonetheless, as in the case of non-listed
companies, best corporate governance practices of SMEs can be encouraged on voluntary
basis.

21 3t should be noted that in the proposal for a review of the Accounting Directives (art, 21) the Comimission
proposed that a corperate governance statement should be disclosed by public interest entities. Public interest
entifies are defined by Article 2 (13} of Directive 2006/43/EC, which covers certain non-listed entities too,
such as certain credif instimtions or insurance undertakings or other entities defined by Member States
because of the nature of their business, their size or the number of their employees. A proposal to amend the
Audit Directive has also been adopted in November 2011, where the Cominission has proposed to further
expand this definition fo other types of financial sector entities. However, this possibie extension of rules on
corporate governance statement to the specific category of public interest entities, and in particular certain
financial institutions, is justified by their potentially bigh impact on economy. It should not be understood as
a general extension on rues on corporate governance statement to unlisted cormpantes.

EU rules on corporate governance apply only (o Listed companies. It is considered that componies that do not
raise capital on financial markets showld in general not be subject to same requirements as Bisted companies,
as there is no need to ensure protection of exiemnal investors, Good governance prectices for unlisted
cotpanies could of course be encouraged on a voluntary basis,

123
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6 CUMULATIVE IMPACTS OF THE PREFERRED OPTIONS

The proposed policy is a combination of a mandatory requirement to disclose non-financial
information {including information on the diversity pelicy applicable to the board) in the
annual report, and voluntary detailed reporting. As explained above, 1t i3 expected that the
preferred options may achieve the identified operational cobjectives, while keeping the
administrative burden low. The expected cumulative impacts are presented below.

6.1 Expecied Primary lmpacts
6.1.1  Increased transparency

The preferred option is expected to increage the guanfity of information available to
stakeholders compared to the baseline scenario by increasing the number of companies
disclosing information by about 7 times (from ~2500 to ~18000), Moreover, the requirement
is designed in a way to meet the key needs identified by the users as regards both the content
of the disclosure (i.e. material information concerning policies, performmance and risk
management aspects on social, environmental, human rights and anti-corruption aspects). This
lead to a firther improvemeni in the quality of the information disclosed, compared to the
baseline scenario, The reference to internationally accepted frameworks is meant to raise the
level of materiality, accuracy and comparability across coimpanies as well as of one company
over time. The requirement for companies to give a reasoned explanation in case they do not
have a specific policy in }eiace may also increase peer pressure and encourage best practices,
while retaining flexibility’™*, Finally, should companies also decide to voluntarily provide a
non-financial report, the level of detail of information disclosed would necessarily increase.

6.1.2  Better performance of companies (and better risk management)

The Commission services estimate that the proposed policy, by enhancing transparency at &
limited cost, would have an overall positive tmpact on companies’ performance, The
economic benefits related to non-financial transparency tend to become more apparent on the
long-term, and they appear to be larger in those countries with mandstory disclosure
requirements'®. As explained in chapter 3, academic evidence confirms a positive correlation
between transparency and performance. However, such benefits are in most cases difficult to
quantify and precise estimates as to what extent the preferred option would contribute fo their
achievement cannot be provided ™.

QOverall, the preferred option is expected to bring benefits both at internal (i.e. better employee
relations, improved management systems and internal processes, etc.} and external level {i.e.
enhanced reputation, better perception by and dialogue with stakeholders, easier access to
capital). In particular, the requirement 1s designed in a way that would encourage companies

2% The Danish case shows that two years afier the approval of the relevant legislation, $7% of companies have
chosen to report on their CSR policies.
httpfiwww . dees. dk/graphics/publikationer/CSR/CSR. and Reporting iy Depmark pdf . For an overview of
the different arguments in favour or against the comply or explain approach, see "Development of Norms
Through Compliance Disclosure”, Bjorn Fasterling, 2012

23 {oannow and Serafeim, 2011

126 In the CSES study, for instance, only 3 respondents to the survey indicated they had tried to quantity the benefits
of non-financial reporting in figures. Of those 3, only one bad arrived a1 a financial estimate, This company
had & mon-financial reporting cost in the mid-range of larger companies {(€300000) and reported they had
identified efficiency savings of €80 million. However, it was not clear that what amount of these benefits
could be attributed to the preparation of non-financial reports.
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to better integrate non-financial and financial considerations, as the disclosure would be part
of the annual report. Material information on risk-management aspects would consequently be
reviewed by the boards, allowing them to have a more thorongh and integrated view of both
financial and non-financial nsks, This may have positive effects on overall meanagement,
through a better consideration of non-financial parameters in designing business strategies’’.

The proposed requirement may also lead companies to set up (for first time reporters) or
optimise processes and systers related to the collection and anal;zsis of information, This may
increase management's awareness of non-financial performance’™®, and generate tangible cost-
saving dats leading, for instance, to energy saving interventions or waste minimisation.'”.
Other positive impact may include the reduction of some running costs (such as the reduction
of msurance costs due to better management of risks) or easier benchmarking with
competitors or market leaders.

Furthermore, the requirement to disclose the diversity policy applicable to their boards, by
enhancing the visibility of companies' actions in that field, would encourage companies to
take further into account the need to have more diverse views in the boardroom. A night mix
of background, origins and views allows for more robust discussion and leads to better
oversight of the management by the board and to overall better decision-making processes.

6.1.3  Increased accountability

As a result of the implementation of the preferred option, material non-financial information
would be made publicly available on a regular basis. This information could be used by civil
society organisations and local communities to assess the impact and risks related to the
operations of a company. It is therefore anticipated that, by increasing the quantity of and
quality of information available, a disclosure requirement would also positively affect the way
companies are perceived in terms of their accountability towards society. More and better
reporting could increase consumers' trust and have a positive effect on the demand side,
creating new enirepreneurial opportunities and better management of externalities. It would
also act as a catalyst for companies to increase or improve their CSR practices, as well as
improve thelr diversity in the boardroom.

6.1.4  Enhanced efficiency of capital markeis

As ESG data provides an importani qualitative window into the management practices of
companies, the proposed policy would contribute to improve investors' decision-making
capacity’*®. Financial markets increasingly recognise that tisks related with investing in these

7 'What Really Counts: The mnwlerislity of exra-finemcial faclors” Garz, and Voik, 2007,
http:/fwrwnw sristudies. org/Gagzdand+Volk-H2007), studied sustainability reporting by 540 EU companies and
found that the process of drafting such a report was among the mos{ iuportant catalysts for organizational
change, contributing to the accumulation of knowledge, questioning of processes, and the establishment of
suitable siructures and practices.

According to the CSES study, benefits relating 1o credibility and overall transparency are ranked amongst the
most important ones by the cowpanies swrveyed. Risk-management and tmprovement of the intemal culture
were also consjdered impostant or very important by all compagies surveyed, CSES 2011, p. 28

Reporting might provide companies with tangible cost-saving data, ep. on recycling, energy saving
miterventions of Waste minimisation. In KPMG’s 2008 survey, cost saving was the fourth biggest
sugtainability motivator, with 27% of respondents admiting to implement teporting processes for cost
reduction putposes. As an example, paper manufacturer Mondi pubheally states thaf it achieves significant
botrom-line savings by Teporting on its environmental Hnpact. See
hitp /Awww mondigroup. com/desktopdefault aspx/iabid-2032/

Increased iransparency may also reinforce the credibility of specific sustainability indexes and rating
gystems. The risk that their recent proliferation coudd undermine their own guality and credibility, as they
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companies are lower than in other companies and rewards them accordingly. A vast majority
of academic studies agree that companies with high ratings for CSR and ESG factors have a
lower cost of capital in terms of debt (loans and bonds) and equity’'. In the public
consultation investors confimmed the relevance of ESG data stating that the insufficient level
of transparency constitntes a constramt to their capacity to build relevant non-financial
information into their valuation models™”. In the short term, introducing more and better
disclosure would respond to growing market—driven demand for more comparable and
accurate non-financial information. In the long term it could alse drive more mainstream
investors to take mto betier account all the risks and externalities of firms and thus its true
performance, leading to the development of more comprehensive valuation models,'* In
particular, by providing additional guidance as regards the minimum requirements on topics
and content covered by the disclosure, this policy would contribute to mainstreaming the
information available and could provide clearer expectations concerning its materiality and
completeness. It follows that the proposed policy could have a limited positive impact on
problems related to financial markets' short-termism which appeared evident in the aftermath
of ihe financial crisis. In relation to diversity in the boardroom, as already illustrated in
section 3.2, having the right mix of skills and knowledge is essential for good corporate
governance. Therefore, the proposed policy would enable investors {0 take informed decisions
as to the governance practices of the company.

On the basis of this reasoning, and of growing evidence of a link between financial and non-
financial long term performances, the Commmission services estimate that the proposed policy
could contribute to a more efficient allocation of capital across the Internal Market.

6.1.5  Increased administrative burden

The preferred policy options will determine & limited increase in administrative burden on the
concerned compantes as it will add to the length of the annual reports as the quantity of
information disclosed is expected to be broader than the current practice ™

As regards non-financial disclosure, the additional cost is estimated to be between €600 and
€4.300 per year per company (for a detailed explanation see Annex 8), thus generating a total
cost estimated between €10,5 and 75,25 million. Additional costs relate in particular to
drafting, publication, or specific staff training. Some additional data may also need to be
collected, although one should bear in mind that the policy would merely strengthen an
already existing legislative requirement, and the necessary systems and procedures should
aiready be m place in many companies, The proposed policy would not determine additional

could rely on incomplete and unsubstantiated information, was raised by some stakeholders, See "Rate the
raters", AccountAbility, 2011, hittp:fwwrw. snstainability.com/lbraryiyate-the-raters-phase-
fourd TyGXE&qVbdiM
' DB Group, 2012
132 pyblic Consultation Summary Report, p, 10. See also the Minvtes of the ad-hoc Expert Group, 11 July 2011
meeting, hiip:Vec europa.eulaternal market/accounting/docs/11072011 minutes enpdf. For an overview of
investors’ needs, see CREM/Adelphi, 2011, p. 91 i
13 vReporting  Change:  Readers &  Reporters  Survey  2010",  SusiminAbility, 2010,
hite:/www sustainability comfibrarv/reporting-change#. TvG3i3aVbdiM. The study shows that reparting is
considered a tosted form of information channel by a large majority of users (90%).
The scope of companies' recurring costs closely depends on the comtent of the requirement, Therefore, and
due to the qualitative and flexible natare of the proposed mensures, all the figures provided should be
considered as estimates and a fair amoont of wnoertainty needs fo be included. The cost estimates sre based
on the available public data, a5 well as on cvidence gathered by the Conumission services in the varous
consultations (online public consultation, ad hoc expert growy, bilateral contacts with stakeholders), See
Amnex 8 for more details.
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admimisirative burden on those companies voluntarily choosing to produce a defailed report in
compliance with the requirement, as they would be exempted from additional discloswre
obligations. The cost incurred by these companies on a voluntary basis, however, would be
significantly higher, although it varies to a great extent depending on the size and complexity
of the company and ils operations, as well as on the type of reporting chosen. They would also
be likely to be higher for first time reporters, while decreasing over the years. As estimated in
Annex 8, the total cost of producing a non-financial report is estimated in the range of
€33,000 to £604,000. Such estimates include all costs relating to the drafting of the report, its
publication, additionsl ad-hoc data collection costs, arnual costs such as fraining as well as
potential external assurance.

With regard to board diversity, the cost of disclosure of the diversity policy is estimated to be
between €600 and €1000 per year per company, thus gencrating an estimated fotal cost
between € 3.6 and 6 million. Given the fact that the preferred option would not apply to listed
SMEs, its impact should be limited. As illustrated in section 5.4 listed companies are already
required to produce a corporate governance statement and the new requirement would only
add a new topic to this disclosure. As the preferred option only requires disclosure and does
not impose any obligation to have a board diversity policy, it offers companies an important
flexibility and does not impose disproportiopate burden. The administrative burden is
examined in more detail in Annex 9,

6.2 Other impacts
6.2.1  Social Impacts

The preferred options would introduce i the Accounting Directives the requirement to
disclose material, timely and clear information relating to social, human rights and anti-
corruption aspects as well as boards' diversity. This would also strengthen the existing
reguirement on disclosure of employees-related matters, The proposal does not sffect the
applicable law concerning issues such as the director's duties, the liabdlity of parent
companies, or access to remedies. However, as stated in the CSR Communication, improved
transparency would not only meet increased demand for such information but would also
create 'shared value' that benefits both business and society at large. The effects of the
preferred option could have been stronger if companies had to disclose a full and detailed
report, Nevertheless, compared to the baseline scenario, the proposed policy would require a
significant munber of large firms fo develop, often for the first time, policies and strategies fo
manage or mitigate negative social impacts. At the same fime, firms would be encouraged to
better identify potential risks relating to human rights'’, board diversity or anti-corruption.
As showed by a series of recent studies'™ better assessing and improving their social
performance companies are expected to better identify entreprensurial opportunities and
improve their overall performance. In particular, increased transparency on employees- and
human capital matters could contribute to suppert beder employment relations and contribute
to reducing risks and costs associated with labour conflicts. Furthermore, a diverse board
reflects and represents better the society at large. In particular, a board with a better balance in
termms of gender, age, nationality and background could take better account of concerns of
different groups of employees and other stakeholders. A stronger transparency of diversity at
the highest decision-making level of the company could also be a vehicle to promote
openness to diversity at all organisational levels, Lastly, it can be expected that the proposal

™ Paticwlarly tn the cese of those companies operating in third countries where legal requirements regulating
soctal impacts are weak or weakly enforced. See Untversity of Edinburgh, 2010
B DB Group, 2012, p. 58.
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could contribute in a limited extent to the creation of jobs in the field of CSR and in the SRI
sector, as increased availability of nou-financial information may lead to increased activity.
The negative impacts on. employment, which could resnlt from the hipher costs of reporting,
should be negligible due to the limited adininistrative burden of the proposal. Bilateral
contacts with stakeholders and responses to the public consultation did not identify any
congrete risks that EU companies would seek to move their operations or headquarters outside
the BU as a reaction to new regulation in this field.

6.2.2  Environmental Impacts

Although the existing Accounting Directive already requires compamies to report
environmental information, the new provision would improve cument practices both in
guantitative and in qualitative terms. The direct impact of the proposal cannof be estimated
with precision, however the result of the public consultations as well as consolidated research
suggest that more transparency and better quality of information on companies’ envirommental
performance could increase the level of environmental awareness and, as a consequence,
contribute to better environmental performance. The requirement to disclose material issves
related to environmental policies and risk-management aspects would also introduce a
forward looking element in the non-financial statements and is likely to trigger further
assessment within boards and senior management as regards the related financial
implications.

6.2.3  Impact on Fundamental Rights

It is estimated that the preferred options would have a beneficial impact on fundamental rights
as they would encourage EU companies to regularly review their policies and internal
procedures in various aspects, mainly due to a larger public serutiny. In particular, the non-
financial disclosure requirement is expected to have a positive impact on the workers' right to
information (Article 27 of the Charter of Fundamental Rights of the EU'*"), and contribute to
a high level of environmental protection in the Union policies (Article 37). Furthermore, by
specifically requiring companies to disclose material risks in the field of human rights, the
proposal is likely to have a positive effect on human rights awareness within companies and
contribute to the implementation of the corporate responsibility to respect human rights. It is
therefore likely to reduce instances of EU compaoy mvolvement in human rights
infringements, The required disclosure of the diversity policy is likely to promote the right to
non-discrimination (Article 21 of the EU Charter) and equality between women and men
{Article 23). It conld also have a positive itnpact on the fireedom to choose an occupation and
right fo engage in work (Article 15). It can be expected as well that m the long term more
transparent disclosure practices would have a positive effect on the freedom of expression und
information (Atticle 11). The preferred policy options would not as such require the
publication and other processing of personal data and thus would not impact on rights to
privacy aod data protection {(Arsticles 7 and 8 of the EU Charter). In any case compauies need
to ensure that any processing is carried out in accordance with national data protection laws
implementing EU data protection legislation'*®. More details are provided in Annexes 6 and 7.

137 hutpfwww. enropar] europa. eu/charier/pdtitext en.pdf

' Directive $5/46/EC on the protection of individuals with regard fo the processing of personal data and on the
free movement of such data, hittp:fenr-
lex eurepaew/LexUniServ/LexUriServ.do?ur=CELEX:319851.004 ¢ en: I TML
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6.2.4  Other Economic Impacts

As a result of the anticipated primary impacts, the Commission services estimate that such
initiative may limitedly contribute to meeting the objectives of the Europe 2020 strategy for
sinart, sustainable and inclusive growth.”*® It is therefore estimated fhat the impact on overall
long-term competitiveness of companies would be positive. The measure will not have

meanigful budgetary consequences for public authorities, nor have implications for the EUJ
budget.

6.2.5  Third countries and international aspects

As highlighted in section 2.3, a global trend towards increased government intervention in this
area in the last few years can be identified'*°. Important developments can also be observed in
emerging markets, where stock exchanges have faken Initiatives requiring more
transparency !, Stakeholders-led initiatives advocating the launch of a global convention for
sustainability reporting have also been identified in the framework of the RIO+20
conference*™, where the importance of sustainability reporting for large and listed companies
has been acknowledged in the final declaration.'#*

The proposed policy would nevertheless put the EU in a leading position at global level, and
given the general direction of public policy in this field in different countries and regions, this
would be to the advantage of EU companies. The proposed combination of mandatory and
voluntary requirements would be congistent with other third-countries initiatives, and
potentially trigger their further development. None of the stakeholders consulted signalled any
potential conflict between the law applicable in third countries, and the proposed policy, The
proposed policy could also positively support the further development of the existing
international initiatives, frameworks and guidelines, thus coniributing to achieving the
obiective of better aligning European and global approaches to CSR identified in the CSR
Communication.

No significant effects on trade flows with third countries were identified nor signalled in any
of the consultations carried ont. As far as mvestments are concerned, a limited positive impact
could be anticipated, as both responsible investors and mainstream investors based in third
countries may be attracted by the expected gains in terms of transparency and sustainability of
EU companies.

7 MONITORING AND EVALUATION

In light of the policy objectives set out in Section 4, the following arrangements are proposed
in order to sef up an appropriate monioring and evalvation framework.

¥ httpo/fec. europa.ew/europe020/targets/en-tarpets/index_en.htm

M0 According to UNEP/KPMGI/GRI, & total of 142 country standards andor Jaws with some form of
sustainability-related reporting requirement or guidance cutrently exist, and approximately two thirds (65%)
of these standards can be elassified as mandatory and one third (35%) as voluniary.

M Such as the Shenzen and Shanghai Stock Fxchanges (China), the Bovespa Stock Exchange (Brazil) and the
Johennesburg Stock Exchange (South Affica),

12 A Convention for Corporate Sustainability and Accouatability was advocated by Stakeholder Forum, the GRI
and Aviva Investors,

http/fererw.csradialogue2012 orgfinder. phpPoptioa=com content&view=article&id=120&Itemid=]120
Rio+20, 1IN Conference on sustainable development, paragraph 47 of the Final Declaration
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7.1 Monitoring

The Commmission will monitor the implementation of the revised Directives in cooperation
with the Member States throughout the implementation period which is expected to last
possibly uptil the end of 2014. In compliance with the principle of subsidiarity, the relevant
information should be gathered primarily by Member States through relevant agencies or
Securities Markets' Regulators. The Accounting Regulatory Commitiee (ARC) could also
serve as Torum for information sharing, It is expected that the costs of such activity would be
met from existing operational budgets, and would not be significant, Moniforing activity
should involve sample reviews of non-financial statements or reports, to ensure compliance
with the requirement of the revised Accounting Directives and a comparison between
preparers with similar operations to ensure they are reporting in a consistent manner. During
this {ime, implementation workshops can be organised by the Commission and/or ESMA to
deal with guestions/issues that might arise in the course of the implementation period. Where
questions are common and specific to one industry sector, guidance on how to deal with the
issue may be issued by the Commission/ESMA.

7.2 Evsluation

The evaluation of effects of the preferred policy shall be carried out fo see to what extent the
anticipated impacts materialise. Improved disclosures by companies, in terms of quantity (i.e.
increased number of statements or reports) and guality of the information disclosed, would be
indicators of better {ransparency. Similarly, the number of EU companies making reference to
international frameworks should be monitored to assess progress. On diversity, the increase of
the number of board members with different professional and educational background, age,
gender, nationahty would be assessed, in accordance of course with the established diversity
policy reflecting the needs and particularities of the conipany. In terms of possible downsides
it will be necessary to assess whether any non-EU registered companies have chosen fo de-list
from EU regulated stock exchanges as a consequence of the policy. Such an evaluation will
be camried out by the Commission services and/or ESMA in cooperation with the Member
States, on the basis of all the relevant information collected in the framework of the
monitoring activities described above. Consultations with European companies, investors and
other stakeholders could be carried out via other platforns, including through the existing
multi-stakeholders' forum on CSR.

All the above listed options could allow data coliection at limited cost at EU level, as they
would make broad use of existing structures and would not require the sefting up of new
instruments. The possibility of contracting an external stady on the implementation and
effects of the non-financial reporting obligation will be considered. Such a study could be
carried out upon the expiration of the implementation deadline and its results would be made
public. On the basis of the data collected, and three vears after the expiration of the
implementation: deadline, the Commission would consider the need to produce an ex-post
evaluation report. The results and feedback from monitoring and evaluation will also be
considered with a view to propose further amendments where appropriate.
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Annex I

Summary of Public Consultations
1. Disclosure of Non-Financiaf Information by Companies

Stakeliolders have been consulted on varions ways it order fo obtain their views on how to
improve non-financial disclosure requitements and practices. A public consultation on
disclosure of non-financial information by companies was conducted between November
2010 and Japuary 2011, A full summary of the resnlts and the 260 responses received are
available at: hitp:/fec.europa ewfipternal market/consoitations/2010/mon-
financial reporting_enhtm,

On the existing regime of non-financial information disclosure, the majority of respondents
affirmed that legal regimes differ significanfly across the EU Member States. Several
respondents also considered that this fragmentation leads to difficuities in benchmarking
between companies. Half of the respondents described the current regime applicable i their
respective Jurisdiction as poor or very poor, According to several respondents, poor
transparency translates into a lack of balance and cohesion of reporting by companies. In
particular, it emerged that insufficient disclosure of non-financial information makes it
difficult for shareholders and mvestors to make a reasonable assessment of the extent fo
which companies take account of CSR in their activities, In general, stakeholders were not
able 10 quantify costs and benefits and it appeared clear that there is no broadly recognised
methodology in place for the assessment of costs arising from reporting activities, However, a
distinction between start-up costs in upgrading capabilities and the less considerable longer
ferm costs once the practice emerged. With respect to improving the current regime, a
majority of respondents suggested the EU should draw on existing international frameworks
rather than elaborate new standards and principles. According fo some, a 'comply-or-explain'
approach would guarantee a certain room for flexibility. While a large majorty of
contributors showed support for the concept of integrated reporting, for many stakeholders,
developments on this area need further reflections, especially on how avoiding excessive
increase of companies' adminisitative burden. As regards future regulatory initiatives, a
majority of respondents found relevant to disclose better information on: whether or not the
company has a policies; busimess risks and opportunities ansing from social and
environmental issues; as well as key information on other specific issues. Respondents
generally considered that there could be value in principles-based reporting drawing on ie.
GRI, UN Global Compact, the OECD Guidelines, ISO 26000 ete. A vast majority of users
considered that human rights and corruption issuss should be included in non-financial
reporting practices by companies. On the issue of which companies should be covered by
mandatory requirements, the majority argeed in favour of excluding small businesses. Finally
the fact whether a company is listed on financial markets was not considered being of great
relevance,

Consuitations with stakeholders also 100k place through & number of other instruments and
fora, including the Member States High-Level Group on CSR, the Multi-stakeholders forum
coordination commiitee, or the Accounting Regulatory Committee. The Commission services
have also contributed to the work of the Laboratory on Valuing Nor-Financial Performance,
part of the Buropean Alliance on Corporate Social Responsibility (CSR). Moreover, during
2010 aund 2011 the Commussion services had a series of bilateral meetings with stakeholders,



Overall, the result of the consultations shows a diverse pattern of opinions depending on the
category of respondents {i.e. preparers of non-financial information - companies, users -
mainly investors, NGOs, auditors and accountants, public authorities, academics).

Users of non-financial information, in particular investors and NGOs, underlined their support
for an EU initiative in this fleld, arguing that the market is failing to provide with sufficient
information concerning the environmental, social and buman rights performances of
companies. They suggested that the costs of reporting would be outweighed by the benefits to
civil society, investors, in terms of increased transparency and possibility to take better
account of companies' performance in the fong term when taking investment decision. Several
NGOs argoed that, in order to give a thorongh picture of a company policy in the
environmental, social and human rights domains, disclosure obligations should also be
extended o information related to the supply-chain. On the other hand, a majority of the
preparers consulted (including in particelar large companies and business associations)
expressed their concerns that stricter mandatory disclosure requirements could be excessively
burdensome, in particular for Smalf and Medium sized companies (SMEs} and undermine the
efforts that the industry is already taking on a voluntary basis and negatively affect
competitiveness, It should be noted though that a mmority of companies, including n
particular those that already disclose non-financial information, underlined the benefits
brought by non-financial reporting in terms of better integration of non-financial performance
into their business operations and strategy. Others called on the EU fo provide for a level-
playing field in this area, in order to pre-empt different legal requirement in different Member
States.

2. Boards Diversity -

A peneral consultation on the EU corporate governance framework, including inter alia
diversity in the board, was held by the Buropean Commission between April and August
2011 The summary of the consultation results'” is attached to this Impact Assessment (see
Amex 1), while the 409  responses received are  available at:
hitp:/fec.europa.en/internal market/consultations/201 /corporate-governance-
framework/index en him

The questions on diversity, raised in the consultation, inquired, among other issues, about
potential requirements for more specific recruitment policy, obligatory disclosure of the
diversity policy and about other binding diversity actions. Whereas the majority of
respondents rejected the idea of more binding diversify actions and were almost equally
divided as to the support for more specific recruitment policies, there was a clear support for
the disclosure of a diversity policy. The support has been expressed in particular by civil
society, directors' associations, employees, investors, public authorities, whereas business
federations were apgainst and companies slightly against. Those in favour of obligatory
disclosure underlined that enhanced transparency would enable investors to make more
informed decisions and would help reducing group think. The respondents that were aganst
argued that it should be up to the companies to decide on the recnutment profiles and on the
diversity policy.

M Green Paper on the BU Corporate (Governance Framework,

htip:ffec europa.cwinternal market/company/modern/eorporate-governance-framework _en htm
See hitp:/fec.curopa.cadinternal _market/company/docs/modern/20111115-feedback-siaternent en.pdf
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Annex I¥

Relevant Provisions of the Accounting Directives

Directive 78/660/EEC on the anpual accounts of certain types of companies (Fourth
Accounting Directive)

Article 46

1{b) To the extent necessary for an understanding of the company's development,
performance or position, the analysis shall include both financial and, where appropriate, non-
financial key performance indicators relevant to the pasticular business, including information
relating to environmental and employee matters;

Article 46a

1. A company whose securities are admitted to trading on a regulated market within the
meaning of Asticle 4(1), point {14) of Directive 2004/39/EC of the European Parliament and
of the Council of 21 April 2004 on markets i financial instruments shall include a corporate
govemance statement in its annual report. That statement shall be included as a specific
section of the annual report and shall contan at least the following information:

(a) a reference to:
(i) the corporate governance code 1o which the company is subject, and/or

(ii) the corporate governance code which the company may have voluntarily decided to apply,
and/or

(i11) all relevant information about the corporate governance practices applied beyond the
requirements under national law,

Where points (i) and (i) apply, the company shall also indicate where the relevant texts are
publicly available; where point (i} applies, the company shall make its corporate governance
practices publicly available;

{b) to the extent to which a company, in accordance with national law, departs from a
corporate govermnance code referred to under points (a)(i) or (i), an explanation by the
company as to which parts of the corporate governance code it departs from and the reasons
for doing so. Where the company has decided not fo apply any provisions of a corporate
govemance code referred to under points (a)¥) or (i), it shall explain its reasons for doing so;

(c) a description of the main festures of the company's internal control and risk management
systems in relation to the financial reporting process;

(d) the information required by Arficle 10{1), points (¢}, {d), (f), (h) and (i) of Directive
2004/25/EC of the European Parliament and of the Council of 21 April 2004 on takeover bids,
where the company 1s subject to that Directive;

(e) unless the information is already fully provided for in national laws or regulations, the
operation of the shareholder meeting and its key powers, and a description of shargholders’
rights and how they can be exercised;

{f) the composition and operation of the administrative, management and suparvisory bodies
and their committees.

2. Member States may permit the information required by this Asticle to be set out n a
separate report published together with the ansual report in the manner set ont in Article 47 or
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by means of a reference in the annual report where such document is publicly available on the
company's website. In the event of a separate report, the corporate governance staterent may
contain a reference to the annual report where the information required in paragrapk 1, point
(d) is made available. Article SI{1), second subparagraph shall apply to the provisions of
paragraph 1, points {c) and (d) of this Article, For the remaining information, the statuiory
auditor shall check that the corporate governance statement has been produced.

3. Member States may exempi companies which have only issued secyrities other fhan shares
admitted to trading on a regulated market, within the meaning of Article 41}, point (14) of
Directive 2004/39/EC, from the application of the provisions of paragraph 1, points (a}, (b),
(e) and (f), unless such companies have issued shaves which are traded in a muitilateral
trading facility, within the meaning of Article 4(1), point (15) of Directive 2004/39/EC.

Directive 2009/103/EC on coordination of safeguards which, for the protection of the
interests of members and third parties, are required by Member States of companies
within the meaning of the second paragraph of Article 48 of the Treaty, with a view to
making such safeguards eqaivalent (Before 21 October 2009: First Council Directive
68/151/EEC)

Article 2

Member States shall take the measures required to ensure compulsory disclosure by
companies as referred to in Article 1 of at least the following documents and particulars:

(a) the instrument of constitution, and the statutes if they are contained in a separate
mstrument;

(b) any amendinents fo the nstruments mentioned in point {a), including any extension of the
duration of the company;

(c) after every amendment of the instrument of constitution or of the statutes, the complete
text of the instrment or statates as amended to date;

{d) the appointment, termination of office and particulars of the persons who either as a body
constituted pursuant to law or as members of any such body:

{1) are authorised to represent the company in dealings with third parties and in fegal
proceedings; it nwst be apparent from the disclosure whether the persons authorised to
represent the company may do so alone or must act joinily; (1) take part in the administration,
supervision or control of the company;

Directive 83/349/EEC on censolidated accounts (Seventh Directive)

Arricle 36

1. The consolidated annual report shall inclnde at least a fair review of the development and
performance of the business and of the position of the undertakings included in the
consolidation taken as a whole, together with a description of the principal risks and
uncertainties that they face.

The review shall be a balanced and comprehensive analysis of the development and
performance of the business and of the position of the undertakings included in the
consolidation taken as a whole, consistent with the size and complexity of the businegs. To the
extent necessary for an understanding of such development, performance or position, the
analysis shall include both financial and, where appropriate, non-financial key performance
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indicators relevant to the particular business, including information relating to environmental
and employee matters.

In providing its analysis, the consolidated annual report shall, where appropriate, provide
references to and additional explanations of amounts reporied in the consolidated accounts.

2, In respect of those undertakings, the report shall also give an indication of®
(a) any important events that have occurred since the end of the financial year,
{b) the likely future development of those undertakings taken as a whole;

(c) the activities of those underfakings taken as whole in the field of research and
development;

{d) the number and nominal value or, in the absence of a nominal value, the accounting par
value of all of the parent undertaking's shares held by that undertaking itself, by subsidiary
vndertakings of that undertaking or by a person acting in his own name but on behalf of those
undertakings. A Member State may require or permit the disclosure of these particulars in the
notes on the accounis;

(e) in relation to the use by the undertakings of fimancial instruments and, where material for
the assessment of assets, liabilities, financial position and profit or loss, — the financial risk
management objectives and policies of the undentakings, including their policies for hedging
each major type of forecasted transaction for which hedge accounting is used, and — the
exposure to price risk, credit risk, liquidity risk and cash flow risk;

(f) a description of the main features of the group's internal control and risk management
systems in relation to the process for preparing consolidated accounts, where an undertaking
has its securities admitted to trading on a regulated market within the meaning of Article 4(1),
point (14) of Directive 2004/39/EC of the European Parliament and of the Council of 21 April
2004 on markets in financial insiriments (1), In the event that the consolidated annual report
and the armual report are presented as 2 single report, this information must be included in the
section of the report containing the corporate governance statement as provided for by Article
46a of Directive 78/660/EEC.

If a Member State permits the information required by paragraph 1 of Article 46a of Directive
78/6G0/EEC to be set out in a separate report published together with the annual report n the
manner prescribed by Article 47 of that Directive, the mformation provided under the first
subparagraph shall also form patt of that separate report. Atticle 37(1}, second subparagraph
of this Directive shall apply.

3. Where a consolidated annual report is required in addition to an annual report, the two
reports may be presented as a smgle report. In preparing such a single report, it may be
appropriate to give greater emphasis 10 those matters which are significant o the undertakings
included in the consolidation taken as & whole,
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Annex {I{

Recent developments in soine EUJ Member States
Denmark

On December 2008, the Danish Parhament adopted the new article 99A, amending the
Danish Financial Statements Act (Accounting for CSR n large businesses). The new leﬁal
requitement became - effective since the financial year starting 1 Janvary 2009 %,
According to the Act, approx, 1,100 Jarge businesses in Denmark must include reports on
the following three dimensions in their annual report: 1) Corporate Social Responsibility
(CSR) policies, 2} how these policies are translated into actions, and 3} what the business
has achieved as a result of working with CSR and expectations for the future (if any). If
the business bas not formulated any social responsibility policies, this must be reported,

The Act covers large businesses m accounting ¢lass C, and listed companies and state~
owned companies in accounting class D. Large businesses in accounting class C are
businesses that exceed at least two of the following three size limits; total assets/liabilities
of DKK 143 million; net revenue of DKK 286 million; an average of 250 full-time
employees. Subsidiaries are exempt from having to report on social responsibility if the
parent company does so for the entire group,

The report on social responsibility must be included in the management review section of
the annual report. Alternatively, businesses may include the report on social responsibility
in a supplement to the anmual report, or on the business's website, However, the
management review must indicate where the report has been published. If a business has
acceded to the UN Global Compact or Principles for Responsible Investment (PRI}, it is
sufficient to refer to the progress report that members are required to prepare. Businesses
which prepare a sustainability report or similar report on their social responsibility
initiatives may refer to this in their manapgement review — however, this report mast fulfitl
the reporting requirements {see above),

The same reporting requirement has also been introduced for institutional investors,
mutual funds and other listed financial businesses (financial institutions and insurance
companies, etc.), not covered by the Danish Financial Statements Act. For these
businesses, the requirement has been introduced in Executive Orders issued by the Dariish
Financial Supervisory Authority.

As regards boards’ diversity, the Danish corporate govemance code recommends
companies to strive for gender equality in their boavdrooms, without setting specific
targets. When assessing its composition and nominating new candidates, the nominating
committee must take into consideration the need for integration of new talent and the need
for diversity in relation to international experience, gender, age and other critenia.

Finland

As regards boards' diversity, the 2008 Corporate Governance Code recommends, on a
‘comply or explain’ basis, that every board has at least one member of either sex. A

WS hup:/hwww. cstgov. di/sws 1190.asp
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company may depart from this recommendation, but in that case, it must disclose such a
departure and provide an explanation for doing so.

3. France

e Law No. 2001-420 related to New Economic Regulations (NRE) is in force since 2003,
Art. 116: makes environmental and social reporting is mandatory for listed companies,
The requirements are based on a list of forty indicators, many of them inspired by the GRI
performance indicators, Some indicators were also taken from the “French social repori”,
a list of social data required from all companies to show compliance with labour
regulation, The indicators include those related to human resources, community issues and
engagement, labour standards and key health and safety and environmental issues. The
law expects companies to report on all their operatioms, in France as well as
internationally.

o The NER has recently been amended by article 225 of the Grenelle II', through which
the obligation to present a social and environmental report will be extended, as of 2014, to
non-listed companies having more than 500 employees and exceeding a balance sheet
threshold of 100 million euros'® (gradually phasing in companies having 5000 employees
or less as of fiscal year 2012). All listed companies are alsa covered as of fiscal year 2012,
and will have to comply with 2 list of supplementary indicators. Furthermore, extra-
financial information will have to be subjected to third-party verification'®.

¢ As regards boards' diversity, France has introduced binding gender quotas by the Law of
27 January 2011. The law requires companies to ensuze that members of each sex occupy
at least 20 % of boardroom seats within three years {i.e. by 2014) and 40% within six
years from the eniry into force of the law (.. by 2017). It is applicable to companies
listed on the stock exchange and non-listed companies with at least 500 workers and with
revenues of over EUR 50 million over the previous three consecutive years. Non-
compliant companies face nullification of their board elections, but the decisions adopted
by the board remain valid. The law envisages also the suspension of benefits of directors
of infringing companies,

4. Netherlands

¢ Since 2009, the revised Dutch Corporate Governance Code (the Fryns Code)
acknowledges that CSR belongs to the core corporate strategy of companies, The code
stipnlates that the management board is expected to forrnulate a CSR policy and to submit
it to the supervisory board for approval. The code also explicitly records that the
supervisory board’s responsibilities inclede the supervision and approval of the

M Yoi n® 2010-788 du 12 juillet 2010 Portant Pngagement National pour 'Envitonnement, art 225
httpoffwwrw Jepifrance. pouv £/

The enforcement degree N. 2012-557 indicates that the new requirement will be gradually enforced.
Statting from thie fiscal year 2012, all histed companies and all the companizs exceeding a balance sheet
threshold of 1 billion enrog and having niore then 5000 employees have 1o comply with the new regulation,
The obligation applies from the fiscal year 2013 for companies exceeding a balance sheet of 400 million
euros and 2000 employees. Finally, from the fiscal vear 2014 the requirement will be extended to all
companics exceeding a balance sheet ihreshold of 100 million suros and havisg more than 500 exaployess.

According to the enforeement degree N. 2012-557, from the fiscal year 2012 extra-financial information
disclosed by listed companies will be subjected to thivd-pacty verification. Starting from the year 2017 the
requirement will be extended 10 all companies exceeding a balance sheet threshold of 100 million euros and
having more than 500 employees.
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management board’s CSR policy. The main elements of the company’s CSR strategy are
to be included in its annual report. The Frijns Code applies to listed companies.

# The Dutch Civil Code (1838 Section 2, Part 9 for annual reports. Article 2:391 subsection
1) implemented Directive 2003/51/EC inte Dutch law. It requires that organisations
should give some information (financial and non-financial) about the environment,
employees and risks in their annual reports, to the extent necessary for an understanding
of the company’s development, perfonmance or position as far as relevant. This
requirement is compulsory for all listed companies no maiter what their size and all large
non-lisied companies.

¢ Moreover, since 2004, the Ministry of Economic Affairs, Agriculture and Innovation has
initiated and constructed a process called "Transparency Benchmark""°, which is aimed
at stimulating transparency of Netherlands' Jargest companies and organisations in terms
of Corporate Social Responsibility (CSR) by producing quality reports without requiring
regulation. This process was established through collaboration with the business
organisations to establish a ranking system. The criteria are steadily imcreasing, with
recent focus on supply chain responsibility, diversity and integrated reporting. The
Transparency Benchmark is based on 50 criteria, including content oriented " as well as
quality-oriented criteria'>. The criteria are based on ISO 26 008, GRI and the new RJ 400
guideline from the Council for Annual Reporiing. Participants for the self-assessment are
also asked additional voluntary questions about diversity and integrated reporting. The
2010 version is the seventh edition of this teport and it marks a broadening of the review.
Almost 500 companies and organisations have been included, compared to 183 in 2009.
Furthermore, the criteris have also been broadened.

e As regards boards' diversity, by the Law of 6 June 2011 the Netherlands introduced
gender quotas combined with a '‘comply or explain' mechanism Both public and private
limited companies are obliged to establish a share of at least 30% of members of each sex
en the company’s executive board of directors and m the supervisory board. The quotas
apply to companies with assets worth more than € 17 500 000, an annnal tarnover of more
than € 35 060 000 and more than 250 employees. Company below these thresholds should
take into account, as far as possible, a balanced representation of both sexes in its
procedures to select new members of the board of executive directors or the board of
supervisors, and in the drafiing of the specification of any vacancy.

¢ Companies which do not reach the quota must provide an explanation in the annual report,
and propose new measures, which will be applied by the company in order fo reach the
quoia. There are no sanctions for not meeting the quotas. The measure has a temporary
character and expires on 1 January 2016,

5. Spain

B0 hip/fwwwe rijksoverheid nl/onderwerpen/maatschappefifk-verantwoord-ondememen/nederlandse-beleid-

vagr-mvoftransparantiebenchmark-rave
Such as organisation profile; strategy and policy; goveinanoe structize and management approach; CSR
reporiing policy, and results (i.e. the exfents to which orpanisations are transparent about their policy,
performance and targets i the field of economy, environment end society).
Such as: relevance; clarity; reliability; involvement of stakebolders; and contextual history.
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6.

The Sustainable Economy Act'™ adopted in 2011 states that from 2012, state-owned

companies are required to produce annual corporate governance and sustainability reporis.
Such reports shall be prepared in accordance with generally accepied standards, with a
special focus on gender equality and people with disabilities. ¥ the corporation has more
than 1000 employees, this report must also be notified to the Spanish Corporate Social
Responsibility Council (Consejo Estatal de Responsabilidad Social Empresarial or
"CERSE"),

The Law partially includes an amendment specifying that Spanish SA corporations
(sociedades andnimas) may publish their policies and outcomes in CSR matters cach year
in a specific report, which rust mention whether or not this information has been
examined by an independent third party. It is sugpested that the Government will make
available a set of characteristics and indicators for self-evaluation in social responsibility,
in accordance with international standards.

As regards boards' diversity, Article 75 of the Spanish Organic Law on gender equality of
2007 encourages large companies to adjust the composition of their boards gradually wntil
each sex makes up at least 40 % by 2015. The rule is a recommendation and no sanction is
foreseen in case of non~compliance.

Sweden

Since 2009 {fiscal year starting 1 Januvary 2008), fully or partly state-owned companies
have been required to prepare a sustainability report based on the GRI Guidelines>*. To
this end, a puide was adopted on 29 November 2007 called "Guidelines for Extemal
Reporting by State-Owned Companies”

Amongst others, the report should include ethical issues, the environment, human rights,
gender equality and diversity. Following the GRI guidelines, a sustainability report shall
include 2 bnef analysis of, inrer alin: sustainability issues; non-financial risks and
opportamties needed to understand the company’s development and position; stakeholder
analysis and dialogue; strategies and adaptation to requirements for sustainable
development.

Although state-owned companies must report, the guidelines are based on the principle of
‘comply or explain’ (enabling the guidelines to be applicable and relevant to all
companies, regardless of size of industry). Sustainability reports will be quality assured by
independent scrutiny and assurance and have to be published in compliance with the
reporting cycle for the annual report. Compliance with these guidelines will be assessed
and reported on in the Government’s annual report on state-owned companies.

As repards board diversity, as of 2004 the Swedish corporate code recommends that
companies should strive for more gender equality on their board. Middle sized and large
companies are also obliged to disclose data on the number of women in their top level
positions, The nominating committee is required to publish a statement on the company’s
website outlining the selection process and explaining the motivations behind cach
selection, also with respect to gender equality,
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For information on the Sustainable Econonsy Act:  http/fwww bog es/boe/dias/201 LA305/pdis/BOE-A-
2011-41 1 7 pdf
See hitp://www sweden sov.se/shid/2025/a/94125
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7.

-]

United Kingdom

Following a public consultation organised in 2010, the Department for Business and
Inmovation skills launched a follow up consultation on the "Future of Narrative Reporting”
that was closed in November 2011, The consultation sought views on Government plans
to make narrative reporting simpler, clearer and more focused. The UK Government
received 116 responses' that showed a great deal of support for perspective regulatory
initiatives on changing the current format of narrative reports; simplifying disclosure
requirements; and introducing more disclosure and shareholders' control on executives'
refnunerations.

In particular, In order t0 provide a clearer structure for companies and investors, the
consuliation papers propose to replace the current Business Review and Director’s Report
with a Strategic Report and an Annual Directors’ Statement. The Strategic Report will be
where the board sets out and signs off the strategy, direction and challenges facing the
company, evidenced by high-level financial and remuseration information. This report
will provide a clear line of sight from the strafegy, business model and risks of the
company to the financial results and the resulting rewards for the company’s directors,

The Strategic Report will be sapported by detailed information in an Anuunal Directors’
Statement presented in & consistent and coherent format aimed at online publication. This
will be much clearer for users to follow and will provide a platform from which future
developments (i.e., tagging narrative information to make 1t more searchable) can be
implemented. A prescribed structure with a set layout and standard headings will increase
comparability for users and provide a helpful check-list of required disclosures for
companies. Cormpanies will also be able to include voluntary disclosures (for example on
social and environmental issues) in the Annual Directors’ Staternent, increasing the
visibility of this information and making the Annual Directors Statement the key source of
detailed imformation on specific aspects of company performance,

On this basis, draft regulations were published for public comuments in October 2012,
Once the necessary decision-making procedures are completed, the regulations are
expected to come into force I October 2013, This means that companies with reporting
years ending after October next vear will be expected to prepare their annual report in line
with the new regulations,

The Companies Act 2006 requires all companies, other than those defined as smali, to
produce a Business Review as part of the anmual Directors’ Report. To the extent
necessary for an understanding of the business, companies have to report on
environmental, eraployee, social and community matters or essential contractual or other
arrangements_ If the Business Review does not contain information on any of these issues,
this must be stated.

As regards boards' diversity, an Independent Review inte Women in Board, led by Lord
Davies and concluded in February 2011, recommends that UK listed companies in the
FTSE 100 should be auning for a minimam of 25% female board member representation
by 2015, It considered that a business-fed approach to increase the number of women on
company boards should be preferred to binding quotas. Following the Davies Review, the
UK Corporate Governance has been modifted in October 2011. A new rule, applicable as
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See hitp/fwww.bis.gov uk/assets/biscore/bnsiness-law/docs/i/] 2-5BR-fiture-of-narrative-reporting-
government-response
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of October 2012 will require listed companies to report annually on their boardroom
diversity policy, including gendes, and on any measurable objectives that the board has set
for implementing the policy and the progress it had made in achieving the cbjectives. The
diversity of the board, including gender, will also have to be considered as one of the
factors when evaluating its effectiveness.
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Annex IV

Infernational frameworks

1, OECD guidelines for Maltinational Enterprises

The Guidelines are recommendations addressed by governments to multinational enterprises
operating in ot from adhering courtries, The latest edition'”® of the guidelines extends to some
80 pages. They provide voluntary principles and frameworks for responsible business conduct
in areas such as employment and industrial relations, human rights, environment, information
disclosure, combating bribery, consumer interests, science and technology, competition, and
taxation. The guidelines also provide advice on implementation. A comparison of a slightly
earlier version of OECD guidelines'” and GRI guidelines, shown below, is also published by
OECD. There is now a parinership between OECD and GRL

httpy://dx.doi.org/18, 17R7/97892641 1541 5-en

2. Global Reporting Initiative (GRI)

The Sustainability Reporting Framework provides guidance on how organisations can
disclose their sustainability performance. It consists of the Sustainability Reporting
Guidelines, Sector Supplements and the Technical Protocol. There are in addition sector
supplements dealing with ¢lectrical utilities, financial services, food processing, mining and
mefals and NGOs. Other sector supplements are being prepared or piloted. It is understood
that 1600 compaiiies worldwide report using GRI standards

The key parts of the Sustainability Reporting Framework are as follows. The text is based on
GRI’s description of the framework

# The Sustainability Reporting Guidelines feature Perfonmance Indicators and Management
Disclosures that organisations can adopt voluntarily. The G3.1 Guidelines'® are the latest
and most complete version of GRI's G3 Sustainability Reporting Guidelines. These
Guidelines are based on G3 but contain expanded guidance on local community impacts,
human rights and gender.

o Sector Supplements - Sector Supplements are taifored versions of the Sustamability
Reporting Guidelines that cover sector specific issues.

e The Technical Protocol ~ The Technical Protocol provides process guidance on how to
define the content of a sustainability report.

The G3 version of the guidelines is currently being amended, and the G4 1s expected to be
adopted in May 2013,

hitps:/fwww globalreporting.org/Pages/default aspx.
3. UN Glabal Compact

1% OBCD Guidelines for Multinationa] Enterprises, ltp;//www oecd.org/datroecd/43/29/48004323.pdf

57 Synergies between the GECT Guidelines for Multinational Bnterprises and the GRI 2002 Sustainability
Reporting Guidelines retrieved at: atp:/Avww.oecd, org/dutaoged/25/26/33 15023 0.pdf

158 gee hitp:/fwww.globalreporting org/ReportingFramework/G3 | Guidelines/
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UNGC is a strategic policy initiative for businesses that are committed to aligning their
operations and strategies with ten umiversally accepted prnnciples in the areas of human righ
labour, environment and anti-corruption. The UN Global Compact is based on ten prmmp es
derived from other material including:

« The Universal Declaration of Human Rights

« The International Labour Crganisation's Declaration on Fundamental Principles apd
Rights at Work

» The Rio Declaration on Environment and Development
+  The United Nations Convention A gainst Corruption

hitp:/fwww unglobalcompact org/

4, UN "Protect, Respect and Remedy” Framework

In June 2008, afier three vears of extensive research and consultations, the Human Rxghts
Councit unammously approved a framework on busmess and lnman rights proposed by UN
Special Representative Prof, John Ruggie. The framework rests on three pillars:

» the state duty to protect against human rights abuses by third parties, includijng
business;

» the corporate responsibility to respect human rights; aned

e preater access by victims to effective remedy, both judicial and non-judicial.

As explained in 2011 Guiding Principles on Business and Buman Rights™®, appropriate levkls
of transparency and disclosure are seen as key corporate-level mechanisms to provide a
measure of accountability to groups or individuals who may be impacted and to other relevint
stakeholders, including investors.

hitp-/www. business-humandghts.org/SpecialRepPortal/Home/Protect-Respect-Remedy-
Framework

5, IS0 26000

The International Standard ISC 26000:2010, Guidance on social responsibility, proviaiies
guidance on reporfing social responsibility. It is a non-mandatory standard aimed at all types
of organization to encourage the implementation of best practice in social responsibility
worldwide. ISO 26000:2010 provides guidance to all types of organisations, regardlessi of
their size or location, on:

+ concepts, terms and definitions related to social responsibility;

+ the background, trends and characteristics of social responsibility;

+ principles and practices relating to social responsibility;

» the core subjects and issues of social responsibility;

ise

See In particular Guiding Principle 21:
hiepww business-humanriphts. org/media/docwments/uggie/me gie-guiding-principles-21-mar-201 1, pdf
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e integrating, implementing and promoting socially responsible behaviour throughout
the organisation and, through its policies and practices, within its sphere of mfluence;

¢ identifying and engaging with stakeholders; and

e communicating commitments, performance and other information related to social
responsibility.

ISO also publish other standards including, notably, ISO 14001 first published in 1996, 1ISO
14001 specifies the requirements for an environmental management system. It applies to those
environmental aspects which the orpanisation has control and over which it can be expected
to have an influence. Organizations can obfain external ISO 14001 certification,

hitp:/fwwrw iso.orgfisof/social responsibility

6. ILO Tri-partite Declaration of Principles concerning Multinational Enterprises and
Social Policies

The principles outlined in this umiversal instrument offer guidelines to multinational
enterprises {MNEs), governments, and employers' and workers' organisations in such areas as
employment, decent conditions of work and life, and impact of the industrial activities. They
have been first adopted by the Governing Body of the International Labour Office in 1977 and
afterward amended in November 2000 and March 2006. Its provisions are reinforced by
certain international labour Conventions and Recornmendations which the social parmers are
urged to bear in mind and apply, to the grearest extent possible.

There are a large number of other initiatives including those by the World Bank Group and
accoutitancy bodies and standard setters. For example, IFAC (the International Federation of
Accountants) has published a sustainability framework, There are also efforts to Integrate the
various guidelines.

h
7. Carbon Disclosure Project (CDP)

rerww ilo.org/empent/Publications/WCMS  094386/Aanp--enfindex.him

The Carbon Disclosure Project provides a global disclosure system for companies to report to
investors covering carbon, energy and climate issues as well as water and forests. It also
provides a framework for assessing the climate performance of companies and drive
improvements through shareholder engagement.

s Over 4,100 orgamizations, mcluding 81% of the world’s largest public companies, use
CDP to disclose their impacts on the environment and natural resources to stakeholders;

¢ 722 investors representing US$87 trillion request corporate clirmate data through CDP;

httos:/fwrww cdproject. net
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Anpnex V
Other EU Initiatives on Diversity

On 20 July 2011, the Commission proposed measures aiming at enhancing diversity on board
of credit institutions and investment firms mn the framework of the proposal reviewing the
Capital Requirements Directive. The Commission's proposal’®, consisting of a package of
two mstruments, strengthens infer alie the requirements with regard to corporate governance
arrangements and processes and introduces new rules aimed at inereasing the effectiveness of
nisk oversight by boards. On 20 March 2013, a political agreement was reached in trilogue.
Institutions will be required 1o put in place a policy promoting diversity on the management
body. More specifically, nomination commitiees will also be required to decide on a target for
the representation of the underrepresented gender in the management body and prepare a
policy on how to increase the number of the underrepresented gender in order to meet that
target. The tarpet, the policy and its implementation shall be made public,

On 12 December 2012, the Commission adopted its “Action Plan: European company law
and corporate governance — & modem legal framework for more engaged shareholders amd
sustainable companies”®’. The Commission, encouraged by the results of the 2011 Green
Paper consultation'®, considers that increased fransparency as regards board diversity policy
could make companies reflect more on the issue and take better account of the need for
greater diversity on their boards.. The Action Plan moreover recognises the importance of
diversity of competences and views among the board’s members, Diversity facilitates
understanding of the business organisation and affairs and thus enables the board {o challenge
the management’s decisions objectively and constractively. In contrast, insufficient diversity
could lead fo a so-called group-think process, translating into less debate, fewer ideas and
chailenges in the boardroom and potentially less effective oversight of the management board
or executive directors. The current initiative on board diversity is the first step In the follow-
up of the Green Paper.

These initiatives are complementary to the specific Commission proposal on improving the
gender balance among non-executive directors of listed companies, adopted on 14 Noveniber
2012'%, The proposed Directive sets an objective of a 40% presence of the under-represented
sex among, non-executive directors of companies listed on stock exchanges. Companies which
have a lower share (less than 40%) of the under-represented sex among the non-executive
directors will be required to make appoiniments to those positions on the basis of a
comparative analysis of the qualificaiions of each candidate, by applying clear, gender-neutral
and wnambiguous criteria. Given equal qualdication, priority shall be given to the under-
represented sex. The objective of attaining at least 40% membership of the under-represented
sex for the non-exccutive positions should thus be met by 2020 while public undertakings —
over which public authorities exercise a dominant mfluence — will have two years less, until
2018, The proposal is expected to apply to around 5 000 listed companies in the European
Union. It does not apply to small and medivm-sized enterprises (companies with less than 250

8 See hitp:ifec.curopa.cifinternal_murketrbank/regeapital/index _en htm

1 See hitp:ffeur-lex.evropa.ewLexUriServ/LexUriServ.do?un=COM;:2012:0740:FIN:ENPDE.

2 Green Paper on the U Corporate Govermanoe Framework,
http/iec evrops.ewinterpal market/company/modenycorporate-governance-framework_enhtm

1% Proposal for a Directive of the Buropean Parliament and of the Council on' improving the gender balance
among no-executive directories of companies listed on siock exchanges and related measures, 14 November
2042, COM{2012) 614 final. See http:feur-
tex eutopa ew/l exUniServ/LexUriServ do?uri=COM:2012:0614.FIN:en:PDE
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employees and an annual worldwide turmover not exceeding 50 million EUR) or non-listed
companies.

Other initiatives undertaken by the Commission focus more on 6§ender diversity. The EU
Strategy for Equality between Women and Men (2010-2015)' reaffirms the Buropean
Commission's commitment to working to increase the percentage of women in positions of
responsibility. Furthermore, the 2011 "Women on the Board Pledge for Europe” has been a
call to publicly listed companies to sign a voluntary agreement fo gef more women into top
jobs. The objective is to reach the target of 30% of women on boardrooms of listed companies
by 2015 and 40% by 2020'%,

The European Parliament underlines in its resolution of 29 March 2012 on corporate
governance framework'® the importance of having a broad and diverse set of skills and
competences represented in the boards. In its Resolution on women and business leadership
of June 2011'7 it called for an increase on women's representation in corporate management
bodies, while in its Resolution on equality between women and men in the European Union
of March 2012" reiterated its call from 2011 for legislation in order to ensure a balanced
presence of women in business.

The European Economic and Social Committee acknowledges in its Opinion on the Green
Paper "The EU corporate governance framework™ the imporiance of an eppropriate balance
between experience, expertise, competence and diversity of board members, “particularly to
avoid the follow behaviour and encourage the emergence of new ideas”, as well as the
importance of reporting on the diversity policy™®.

¥ See hity:ifec.curopa, euflustzc«:fgcnder—eguahg/mdex en.him

168 " See httpy//ec.europa.en/commission_2010-2014/reding/multimedia/news(203103/2011030} _en hitm

® hitpo/fwww enroparl europa ewsides/getDoc.do?pubRefe-%2f % 2fEPY 2% 2 L EX T% 26 TAY% 2P 7-TA -

2012-0118%2b0%2bDOCHILXME %2bV 02 %62 fENSlanpuage=EN

167 The resoluiion states thet the recrnitment to positions in corporate management badies should be based on the
competence in the form of skills, qualifications and experience and that the principles of transparency,
objectiveness, inclusiveness, effectiveness, non-discriminafion and gender equality must be observed. To this
end it calls on the Commission to propose legislation, including quotas, by 2012 to increase female
representalion  In corporale  manapement  bodies For  more  details  see

hitp://www, enroparl eurepa.en/sides/getDoo doNMype=REPOR T&reference=AT-30] 1 -
02 10&language=EN#tide]

18 hitp:/www.europar] europa.ew/sides/eetDoc.do?pubRef=-%2A% L LY 2 A4 U TEX T%2bTA%2bP7-TA-

2012-0069%2b0%2bDN0C%2b XML Y%2bVE%21%2 fEN&languape=EN

Opinion of the European Economic and Sociel Commitiee on the “Green Paper - The EU corporate

povernance framework', COM(2011} 164 tinal, (2012/C 24/21), htip:f/www.cese.europa.en/?i=portal.en ini-

opinions. 18562
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; Annex VI

Disclosure of Nan-Fingncial Infermation:

Petailed Analysis of Policy Options

Option - No pelicy change

This policy option coustitutes the "business as wsual® scenario. Under this opfion, no
initiative is taken at EU level 1o change the curvent situation. The current text of art 46(b) of
the Fourth Directive would remain in force.

FEffectiveness

{(quaniity,
guality of
information)

Efficiency
(compliance
costs)

Acceptability
o
stakeholders

Competitivene
8

Coherence
with other EU
legisiation

A detailed explanation on "how the problem will evolve without action” is
given in section 3.4.1 of the impact assessment. On the basis of that
reasoning, the Commission services consider that this policy option is
unlikely to trigger any significant improvement in the level of {ransparency.
The non-financial performances of EU companies have been the subject of
considerable and growing interest from users and civil society for many
years, and it has always been possible for them to disclose inforination in
compliance with the Accounting Directives, or beyond what is required by
law on a voluntary basis, However, disclosing non-financial mformation
remains a practice for only a small minority of EU companies and most EU
large companies do not formally disclose any non-financial information,

Companies would not be forced to ncnr additional administrative burden or
COsts

The public consultation revealed mixed views on this aspect. A majority of
preparers considered that the curtent reperting framework provides them
with a sufficient degree of flexibility and should not be modified. On the
contrary, & strong majority of users, including in particular investors, NGQs
and other civil society organizations'™, consider that the lack of information
m the public domain poses a serious problem in terns of overall
transparency, as the current reporting figures still fail to meet their demand
for non-financial information and to provide the market with a sufficient
degree of transparency. The information disclosed is generally considered by
the users zs lacking in mateniality, balance and accuracy, and thus not
sufficiently timely, clear, comparable and/or reliable

No further obligation would be imposed. However, EU companies would at
the same time fail to expleit the benefits that increased and better disclosure
of non-financial information could bning,

The Commission has recently proposed to review the Accounting and
Transparency Directives with the am te simplify and reduce the
administrative burden, especially for the smallest companies. In this respect,
a no-policy change scenario, whereby no additional reguirements are
introduced, could be coherent with the simplification objective. However, it
should alse be taken into account that greater transparency in the non-

17 Gae public consulfation repoit, p. 6
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financial domain remains a policy objective endorsed by several
Commission mitiatives, including the CSR Communication, the SMA, and
the Green paper on Corporate Govemarnce.

Impaer on The impact of such option on fandamental rights would be very limited.
Fundamental ~ While the current provision already demands to disclose information on
Rights environmental and employees-related matters, this requirement has been

widely interpreted as ‘voluntary’ (see section 3.1}, Therefore its actual
impact on fundamental rights — such as freedom of expression and
information; environmental protection and workers' right to information -
has been modest.

Option 1 — Requiring a non-financial disclosure in the Annual Report,

This option would require companies fo disclose information in the form of a statement in
their Annual Report Compared to the baseline scenario, this option would expand the
requived topical areas: companies would be required to disclose material information
concerning at least socigl {including employees), environmental, hyman rights. anti-
corruption and bribery matters.

Movreover, the starement would have to include a description of the following elements:
policies pursued by the company on the above-veferred matters; their resulls; and pisk-
management related aspects. In order fo ensure appropriate flexibifity to those companies
that do not have a specific policy in place in one or more of the above-mentioned areas, the
possibility to explain why this is the case would also be offered. Finally, companies should
rely on existing international frameworks when providing such analysis.

Effectiveness Quantity of information: an amendment to the cument disclogure

) requirements would determine a higher quantity of information compared to
{quantity, the cumrent situation. As explained above, the high level of discretion
?uaﬁfy "f curently enjoyed by companies {information has to be disclosed only
information) where appropriate and if relevant to the companies’ business) has led most

companies 1o consider such requirement as entirely voluntary, Option 1
would, however, significantly reduce the current level of legal uncertainty,
as companies would be required to disclose material information on a
mandatory basis. The mmuber of EU companies disclosing non-financial
information would, as a consequence, significantly increase.

Quality of information: The quality of the information could also liritedly
benefit by a strengthened legislative requirement. Firstly, the notion of non-
financial information would be expanded as to cover at least all material
issues related to socinl, (including employees) environmental, human-
rights, anfi-corruption and bribery aspects, whereas the current
provisions makes specific reference 1o environment and employees-related
matiers only, Although such list Is not intended to be exhaustive, in the
analysis of the Commission services Its inclusion wounld represent a
concrete improvement as regards the content of the disclosure. Several
considerations should be mentioned in this respect: firstly, the above
mentioned topics represent the issues cormonly covered by most of the
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Efficiency

(compliance
costs)

existing international frameworks'”'; secondly, they represent the topics for
which there ig the highest demand by stakeholders, and thirdly, disclosing
information on at least these topics would give a suffictent, if not
exhaustive, overview of the non-financial situation of a company.
Nevertheless, information would most likely be disclosed in a concise form,
therefore such statement would only parily respond to the stakeholders'
deinands in terms of accuracy and comprehensiveness of the information,

On the other hand, unlike the baseline scenario, the disclosure would have
to include material information on policies, results and risk-management
issues of a company, aspects which are often overlooked o current
disclosures. The minimum level of harmonisation introduced by the new
requirements would also coniribufe to increase comparability amongst
companies, as users would have access to this information in a consistent
mannet. It would also improve the possibility to compare performances of
the same company over time, as information would be disclosed on a yearly
basis. Finally, the same verification requirements currently in force for art.
46 (b) would apply to Option 1. The infommation disclosed in the statement
would consequently be checked for consistency with the financial
statements’'~.

There would be increased administrative burden in line with the scope of
the policy, as the disclosure of all materisl information in all the above
mentioned areas 15 likely to be more costly than the current reporting
reguirement. Firstly, a mandatory disclosure provided in compliance with
the criferia set ont by Option 1 may add to the length of annual reports, as
companies would enjoy a reduced level of discretion and the quantity of
information disclosed would most likely be broader than the current
practice. Companies may therefore incur additional costs relating in
particular to drafting, publication, or specific staff training. In this respect,
some additional data may alse need to be collected.

However, one should bear m mind that such Option would merely
strengthen a legislative requirement already existing under the Accounting
Directives. It can therefore be assumed that the necessary systems and
procedures should already be in place in many companies. Furthermore,
Option 1 provides also companies with the possibility to give a reasoned
explanation, in case mformation 1s not available or cannot be disclosed for
any reasons.

As far as verification is concerned, Option 1 would nof add any additional
requirement compared to the baseline scenario. The increase in the quantity
of information disclosed may nevertheless slightly increase the cost of such
verification. This would depend on the actual disclosure, and is estimated to
be a negligible tncrease of the overall venfication costs.

On the basis of the analysis carried out by the Cormmission Services, the

M 1n particular, the Ten Principles of the United Nations Global Compact are shaped around these four broad
areas. Information disclosed under the GRI framework would also have to contain at least this mformation.

12 Art 51a (e} of the Fourth Directive states the statutory audits shall also contain #n opinjon concerning the
consistency or otherwise of the anuual report with the anntial accomts for the same financial yesr.
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cost of such disclosure can be estimated to be between 600 and 4300 euros
per year per company, Its impact is therefore expected to be relatively low.
More details on the estimates of administrative burden are given in Annex
X

The results of the various consultations have highlighted that information
disclosed under Option 1 would meet the users' minimum needs in terms of
{ransparency, as regards both the quantity and guality of the mformation
provided. A strong majority of users identified social, environmental,
human rights and anti-corruption aspects, along with the description of the
policy pursued by the company in these areas, iis results of and the risk-
management aspects, as the core elements of a meaningful disclosure. They
are therefore considered as a minimum requirement in order to obfain a
transparency improvement compared to the current situation. However,
sotne users also argue that information disclosed in the form of a statement
would not be sufficiently detailed and accurate. Some preparers would
consider such option less favourably, as it would reduce the level of
discretion they can currently enjoy when complying with art 46 (b).

In terms of competitiveness, Option | would, on the one hand, introduce a
level playing field, as EU large listed and non-listed companies would bave
to disclose & similar set of non-financial information. ¥t follows that all
concerned companies could benefit from a better management of their non-
financial policies and performances. By Introducing a2 minimum level of
harmomisation in this field, Option 1 could also contribute to solving the
problems highlighted in section 3 concerning the fragmentation of the
different legal frameworks within the Internal Market. Importantly, amongst
the preparers consulted, none of those established in MS where more
stringent mandatory disclosure requirements are already enforced reported
any competitiveness problems compared to those established in MS with
less stringent legislation,

In terms of global competitiveness, EU companies would indeed have to
bear slightly higher costs than companies established or beadquartered in
third junisdictions where non-financial disclosure is not regulated
However, evidenced gathered by the Commmssion services demonstrates
that the additional administrative burden would be fairly limited, and
moreover, the potential benefits are likely to outweigh the cost, thus
rendering EYJ companies more competitive ont a global level. Moreover,
Option 1 1s designed in a way to be consistent with the differeni existing
mternational frameworks, as the disclosure requirements are built upon the
broad areas already covered by the various initiatives. This would mply
that there would be no competitiveness losses vis-d-vis those companies
voluntarily applying such frameworks on a global level. On the contrary,
the voluntary uptake of different international frameworks demonstrates
that an mcreasing number of companies realises the benefits of increased
transparency with regard to competitiveness.

Such requirement would be in line with the transparency needs which the
Commission has already endorsed in the Single Market Act as well a5 in the
CSR Communication. As the scope of application 15 limited to large listed
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and non-listed companies only, it would not be in conflict with the
simplification exercise curmrently undergoing as regards the revision of the
Accounting and Transparency Directives.

It can be expected that, in the long ferm, more transparent and efficient
disclosure practices will also have a positive effect on fundamental rights,
in particolar on the freedom of expression and nformation (as defined by
Article 11 of the Charter of Fundamental Rights of the EU), Workers' right
to information (Article 27) and Environmental {Article 37)'". Such
disclosure requirements and practices are likely to encourage companies fo
develop or improve their activities relating or having an impact on
fundamental tights, due in parficular to a larger public scrutiny. There
would not be any restricting effects on the fundamental rights in general. By
specifically requiring companies to disclose material risks in the field of
human rights, this option is likely to bave a remarkable positive effect on
human rights awareness and encourage companies to consider their
responsibility to respect human rights. It is therefore likely to reduce
instanices of EU company involvenzent in human rights harm.

Optien 2 — Detailed repeorting

This option examines the idea of requiring companies to publish a detailed report, rather
than disclosing information in the form of a siatement. Such repovis would have 1o cover the
same topical areas mentioned under Option 1 above, as well as any other issue that the
company may consider material. The report should be drofted in accordance with high
quality reporting principles, guidelines or standards that are internationally accepted, To
the extent wecessary for its understanding, the report should also include, if appropriate,
relevant non-financial key performance indicators {(KPls).

Option 2 is split into three sub-options, based on the nature of the requirement.

2.a - Mandatory

¢ Under Option 2a all large and listed companies would provide a non-financial veport
ot o mandatary basis,

o Option 25 would instead introduce o "report or explain” obligation: companies who
do not provide a report would have to give a clear and reasoned explanation as to
why this is the case.

» Finaily, under Option 2c there would be no legal obligation w provide a deiailed
reporl. However, in order to recognise best practices and avoid duplication of
disclosure requirements, companies providing o detailed repovt on a voluntary basis
wotld be exempred from other disclosure obligations, provided that such report
complies with the same conlent requirements set by option 1, makes reference fo
international frameworks and is annexed to the Annual Report.

Effectiveness

Quantity of information: Disclosure in the form of a full repont, rather than 2
statement, would maximise the level of quantity of mformation available to

173

Charter

of Fundament Rights of the Burapean Union,

hittp: v europar].europa.en/charter/pdfiext enpdf
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the public, as this policy option would have the effect of increasing the
number of reports produced by EU companies. A non-financial report
covering at least all the content areas described under Option 1 would
therefore have the potential to give a full and comprehensive overview of
the non-financial situation of a given company. Such option would therefore
achieve a greater level of transparency than Option 1.

Quality of information: the information disclosed in the form of a full report
would by definition be more detailed, accurate and comprehensive than
information disclosed in the form of 2 statement. Moreover, Option 2 would
introduce a mandatory reference to high quality reporting principles,
gudelines or standards that are internationally accepted. The use of
internationally accepted frameworks would also improve the reliability and
accuracy of the information disclosed, as criteria concerning the scope,
content and level of detail of the information would be defermined by using
an external teference. However, the effectiveness of such provision is
sometimes questioned. First of all, requiring detailed disclosure might result
in companies perceiving reporting just as an additional administrative
burden fo coroply with, This attitude would result in a 'tick the box’
exercise, which would fail to change companies' strategic, long term
approach to non-financial risk management. Furthermore, gtven that the
content, nature and scope of existing frameworks can be rather different, the
impact of this proposal on comparability would be limited,

The administrative burden carried by this optior would be undoubtedly
higher than under Option 1. According to a study conducted by CSES, the
total cost of disclosing non-financial information in the form of a full report
can be estimated to be in the range of €155000 to €604000'™ per year per
company, with a cost per employee varying between €3 and €13, Such
estimate include all costs relating to the drafiing of the report, ifs
publication, additional ad-hoc data collection costs, annual costs such as
training as well as potential external assurance. The cost of drafting the
report can in itself amount to between €91000 and €331000. The
publication costs are also not negligible, depending on the company's
approach.’™ As far as verification is concerned, Option 2 would not change
the baseline scenario, as companies would be left free o decide whether to
provide a form of assurance or not. External voluntary assurance may also
represent an important part of this cost, varying between €22000 and
€114000'".

According to other estimates’”’, the cost of preducing a comparable detailed

report could vary between €33000 and €357 000, depending on the size of
the company, Moreover, the cost of verification of such reports could
amount to an additional €7200 to €100000, depending on the size of the
organization as well as the type of certification required, the amount and

4 CSES, 2011, p. 26 and 32.

™ fhid

18 Companies surveyed were asked to provide an estimate, to the nearest thousand, on assurance costs related o
the drafting of the non-financial report.
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Data provided to the Commission Services by the French government, based on assessment made on

televant requiremnents in French legislation
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complexity of data analysed, the nature of a company's activities and their
technical complexity.

On the basis of the figures collected, the cost of a full mandatory reporting
obligation could therefore be roughly estimated in a range varying berween
€33000 and €604000 per year per company. In general terms, the above-
mentioned figures may depenrd on the complexity of a company and ifs
operations and would also be likely to be at the higher range i the first
period ¢f implementation of a potential legislation, or for first time
reporters, while decreasing over the vears. Some of the experts consulted'™
agreed that set-up costs could be substantial. However, they also argued that
costs would decrease over time and progressive benefits of long-term
investment and betfer management should also be considered.

The public consultations have shown that a majority of preparers would be
opposed to mandatory reporting in the form of a full report, namely because
of the excessive adminisirative burden this option would carry'™. On the
contrary, most users wonld consider this option more favourably than
Option: 1, as it would bring greater transparency bemefits, particolarly as
regards the quantity of information, At the same fime, mixed views are
expressed as regards the potential benefits this option could bring m terms
of overall quality and comparability. On the one hand, some stakeholders
would consider the use of intemationally accepted frameworks as an
important achievement. On the other hand, others raise the argument that
such frameworks are still very diverse, and such a reference would not
allow for proper benchmarking. Finally, most civil society organisations
and NGOs call for stricter requirements concerning verification, as this is
seen as a key fool to increase accuracy and reliability of the information,

The various consuliations camied out by the Commission services,
including the advice of the ad-hoc Expert group, have highlighted that more
transparent non-financial reporting practices could produce significant
ecoponiic benefits throngh better risk and cost management and better
overall definition of corporate strategies, A consistent body of academic
literature also suggests that increased transparency in this field would lead
to better financial and non-financial performances, and contribute to a more
efficient allocation of capital within the internal market, potentially
resulting in a higher degree of competitiveness across the BU.™ Moreover,
Option 2a is designed in such a way as to be consistent with the existing
international frameworks in this field. It foliows that the competitive
situation of EU companies would not be undermined vis-d-vis those
companies already applying such frameworks at global level on a voluntary
basis.

However, 1n order fo properly assess the benefits that Option 2a could bring
in terms of overall competitiveness, due account of the related compliance
costs also needs to be taken. It appears that, especially m the first period of

1% Mintes

of

the ad-hoc expert group Meeting of 11 July 2011,

hitpfec enropa.ewinternal_market/accounnng/docs/1107201 ] minutes_en.pdf

7 Pubkc Consultation Semmary report, p. §

¥ Porter and Kramer, 2006; Toannou and Serafeim, 2011
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implementation, the costs of the increased administrative burden could be
significant, and a mandatory cbligation 1o produce a full report conld
potentially affect the competitive position of EU companies vis-a-vis
companies established in third jurisdictions where snch mandatory reporfing
obligation is not enforced.

Coherence  with As for Option 1, a mandatory reporting obligation would be in line with the
other EU  policy objectives that the Commission has already endorsed in the SMA as

legislation

well as in the CSR Commmumication. As the scope of application is lmited to
large and listed companies only, it would not be in conflict with the
simplification exercise on the revision of the Accounting and Transparency
Directives currently undergoing. However, as this option is likely to
determine a significantly increased administrative burden, there may be
conflict with the overall policy objective of reducing the administrative
burden, as set out in the Action Programme for Reducing Administrative
Burdens i the Buropean Union, presented by the European Commission in
January 2007"%.

Impact on The same considerations made for option ! above wounld apply. By

Fundamental
Rights

meximising the quantity of information, such option would probably bring
greater benefits than Option 1. However, due to the consequent increase in
the admsnistrative burden, the possibility of a prejudice to the freedom to
conduct a business (Article 16 of the Chart) should be considered’®,

2.b — Report or Explain

Effectiveness

(quaniiey,
quality of
information)

Quantity of mformation: Companies could opt to preduce a report or explain
why they choose not to do so. As a consequence, Option 2b would, by
definition, be less effective than Option 2z and Option 1 as regards the
quantity of information. Besides the obligation set forth by the Accounting
Directives, various mechanisms for voluntary reporting already exist and,
despite their global uptake, the mumber of EU companies producing non-
financial reports on a voluntary basis remains still extremely low.
Nevertheless, an obligation to "explain” the reasons for not reporting may stifl
represent an incentive for EU companies to assess the financial and non-
financial opportimities provided by higher transparency, and thus engage In
more transparent reporting practices. The Danish experience, where a sort of
comply or explain obligation has been in place since 2009™, shows that 97%
of companies have chosen to teport on & voluntary basis following this
approach. Academic evidence also suggests that such a sysiem counld represent
an incentive for companies (0 engage i more transparent reporting, namely
due to peer pressure or reputational considerations.

Quality of informarion: In peneral terms, mixed views are expressed by
stakeholders as regards the potential of a "report or explain” obligation to
increase the quality of information, as this very much depends on the content

18! vrip-Hec.europs.ewenterprise/policies/smart-resdation/administrative-burdenséindex enhim

%2 Charter of Pundament Rights of the European Unjon, http:/fwww.eyroparl.europa,ea/charter/pdfitext enpdf

8 iComporate Social

Responsibility and Reporting in Detumark — Impaet of the legal requitement for reporting

on CSR in the Danish Financial Statements Aal", Danish Commerce and Companies Agency, 2010,

www. CSRpov.dk.
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of the requirement itself'*". In this specific case, Option 2b would require the
same content as Option 2a, The information disclosed in the form of a full
report could be more detailed, accurate and comprehensive than a statement
{Option 1), resulting in & major improvement of the baseline scenario The uyse
of internationally accepted frameworks would also improve the reliability and
accuracy of such information, although the improvements in terms of
comparability would be limited, On the other band, a preliminary assessment
of the Danish approach'® shows that reports quality is improving less rapidly
than their quantity, Companies struggle to fully comply with the requirements
and disclose balanced and comprehensive information on more contenfious
1ssues such as human rights and corruption.

In terms of overall compliance costs, the same considerations made imder
Option 2a above apply. However, under Option 2b such cosis would only be
incurred by those companies choosing to comply with the requirement,
therefore they are even more difficult to be assessed ex amfe. Therefore,
corspanies opting for the reasoned explanation would have to bear only the
costs related to this specific disclosure, which can be estimated to be
comparable to the cost of an additional statement in the Annual Report as
explained in Option 1. On the other hand, the additional costs for companies
opting for a full comphance would be much higher. They would be
comparable to Option 2a. More details are given in Annex IX.

The results of the public consultations show that preparers would prefer
Option 2b to Option 2a. A majerity of the companies surveyed pointed out that
voluntary comply or explain requirersent would be perceived as more
meaningful and well-founded than a full mandatory obligation. Users could
benefit from a certain increase 1 the quality of mformation disclosed by

© compantes willing to do so, although the gain in terms of guantity of

information disclosed could not be comparable to Option 2a. For this reason in
particular, civil society organizations would consider this option as less
preferable than Options 1 or 2a.

A comply or explain reguirement would not change the current sitmation
terms of legal fragmentation within the EU internal market. The problems
related to the current fragmentation of such frameworks would persist.
However, the obligation to give a reasoned explanation in case a report is not
published could at the same time constitute an incentive for companies to set
up appropriate systems and procedvres to assess the potential benefits
associated with pon-financial disclosure, and thus engage in reporting
practices. In fhus respect, there would be potential competitive gains for
companies choosing to produce reports.

Option 2b would also maintain a level playing field amongst companies
established or listed in EU Member States or third countries with no
mandatory reporting requirements in place, thus avoiding potential
competitive distortions in this respect. It is also noteworthy to underline that
different forms of comply or explain obligations have already been chosen not

™ gee the study above as well as "The Impact of the Danish Law on CSR Reporting” DanWatch, 2011, Content
may vary as regards the "eomply” as well as the "explain” part of the requirement.

B9 Thid
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only by several EU Member States'®S, but also by third countries incleding, for
instance, China and South Africa™

A comply or explain obligation would be in line with overall objectives of
increasing trapsparency in the non-financial field already endorsed by the
Commission in the SMA and the CSR Communication. As the scope of
application is limited to large and listed companies only, it would not be in
conflict with the simplification exercise on the revision of the Accountmg and
Transparency Directives currently underway.

The same considerations made for options 1 and 2a above would apply.

Option 2c - Voluntary

Effectiveness

(quantity,
quality of
informatiorr)

Lfficiency

{compliance
cosIs)

Acceprability to
stakeholders

Quantity of information, according to this option there would be no
mandatory obligation to provide a detailed report. As & consequence, this
option would be less effective than Option , 2a or 2b as regards the quantity
of information, Nevertheless, it would recognise best practices and, by
giving a conditional exemption from other relevant disclosore requirements,
may constitute an incentive for companies to engage in reporting practices
on a voluntary basis,

Quality of information; In order for the conditional exemption from other
disclosure obligations to be applicable, information disclosed under option
2¢ would be subject to the same content requirements as in Option 2a. The
information disclosed in the form of a report could be more detailed,
accurate and comprehensive than a statement. The use of mternationally
accepted frameworks would also improve the accuracy of such information,
although the improvements in terms of comparability would be limited.
Moreover, the conditional requirement to annex the voluntary report to the
Annual Report would imply an obligation to check the whole content of the
report for comsistency with financial statements, thms contributing to
improve the reliability of the information disclosed.

This option would, by definition, carry no additional administrative burden,
as the disclosure of a full repost would remain volentary, For companies
willing to provide a detailed report on a voluntary basis, the same
considerations made under Option 2a above apply. Moreover, companies
deciding o provide such report would be exempted from other relevant
disclosure requirements (such as those descnbed wnder Option 1) provided
that certain specific conditions are met. Consequently, they would not have
to bear other costs relating to disclosure of such information.

The results of the public consultations show that preparers would prefer
Option 2¢ to other Options, as it would give them maximum flexibility. On
the contrary, users, and NGOs in particular, question the potential henefits
of voluntary reporting, mostly based on the ¢laim that the results achieved

1 Resides Denmark, also Spain, Sweden and the UK have already adopted different forms of comply or explain
regulations, Norway has alse adopted similar legislution. See Annex 2 for more details,
# Itps:/fwww, globalreporting osg/network/report-or-explain/Pages/default.aspx
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so far are not satisfactory.

A voluntary requirement would not change the current situation in terms of
competitiveness. This Option would maintain a level playing field amongst
companies established or listed in EU Member States or third countries with
no mandatory reporling requirements i place, thus avoiding any
competitive distortions. However, the poiential exemption from other
disclosure oblipations built in this option counld at the same time constitute a
limited incentive for companies to recognise best practices, and thus engage
in better reporting practices'®®. In this respect, there could be potential
competitive gains for companies choosmg to produce reports on a voluntary
basis.

A fully voluntary obligation would ot be entirely m line with the overall
objectives of increasing transparency in the non-financial field already
endorsed by the Commission in the SMA and the CSR Communication,
However, on the positive side, it would be consistent with the overall policy
objective of reducing the administrative burden, as set out in the Action
Programme for Reducing Administrative Burdens in the European Union,
presented by the European Commission in January 2007,

The impact of such option on fundamental rights would be quite Limited.
When information is disclosed on a voluntary basis, the same considerations
made for option 1 above would apply

Option 3 - Set up a mandatory EU-based Standard

This option would reguire companies to produce a non-financial report on the basis of an EU
mandatory framework (Standard). Such framework would be based on o harmonised set of
pre-defined Key Perjormance Indicators (KPIs)

Effecriveness

(quantity, quality
of information)

Quantity of information: Option 3 would by definition be most effective
in terms of quantity of information disclosed, as all concemed
companies would have to produce a report oat a mandatory basis. Such
requirement would therefore necessarily lead to higher quantity of
information compared to the current situation, maximising the pumber
of EU companies disclosing non-financial information.

Quality of information: As opposed to Option 2, Option 3 would not
rely on existing international frameworks to define the content of the
report. It would, on the contrary, set up a specific EU standard,
including a set of EU KPIs, which all concerned companies would have
to comply with. This would, on the one hand, optimise the
comparability of information disclosed, as all reports would by
definition follow the same structure and be based on a comparable
content. However, disclosing information on the basis on a set of pre-
defined XPIs would also minimise the degree of flexibility left to
companies, with potential detriment for the materiality of the
information disclosed and thus 1ts usefulness for users, The results of

" For an overview of the positive effect and limitations of volmitary reporting see "Making a Difference.
Sustainability Reporting, Accountability and Organisational Change”, Adams and MeNichelas, 2007
" Public Consultation Summuary report, p. §
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the pubhic consultation have shown that tailoring an EU standard able to
satisfactorily meet the needs and demands by both preparers and users
would constitute a very demanding exercise, which would require

significant time and resources to be developed'™,

Option 3 would have high compliance costs. A precige estimate canmot
be given, as it would depend on the content of a potential standard
(harmontsed set of rules and KPis). However, according to the majority
of the preparers surveyed, the additional costs thai companies would
have to bear in order to comply with Option 3 would be significant and
would include inteprating specific systems and practices, training of
staff, collection and consolidation of additional information specifically
related to the standard. Tt is therefore estimated that the costs of
producing a report under Option 3 would at least be comparable to the
cosis highlighted for Option 2a above. Witk repard to the costs related
1o verification, the same considerations made for Options 1 and 2 above
would apply.

The majority of the stakebolders comsulted, across all groups, agreed
that a one-size-fits-oil approach would not be the most effective nor
efficient solution to deal with the identified problems, znd on the need
to avoid the creation of 2 new standard that would duplicate, or overlap
only partly, other existing international frameworks™. The results of
the public consultation have shown that a strong majerity of the
preparers consider Option 3 as the least effective, based on the argument
that 1t would maximise the compliance costs and potentially undermine
the materiality and thus quality of the information disclosed. Users have
expressed mixed views on this point: amongst the investors' commmunity,
some consider that the benefits in terms of increased comparability
would be significant, whilst others believe that a specific EU approach
to KPIs should be avoided, as it may bring prejudice to the materiality
of the information. Some of the NGOs and other civil society
organizations would on the contrary favour Option 3, as it would have
the maximum potential to increase companies' accountability towards
society.

Within the EU, a sysiem which is somewhat comparable to Option 3 is
so far implemented in only one Member State (France). When replying
to the public consultation, companies established in this MS have not
reported any loss in terms of competitiveness specifically linked to this
approach. However, the analysis carried out by the Commission services
undertined that it is vnsure whether the potential competitive gains that
couid result from Option 3 would be able to outweigh the additional
costs that companies would have to bear. Moreover, & common set of
KPIs could potentially take years to be developed and agreed vpom
Such framework would also run the nisk of being not fully consistent
with existing national legislations, or with internationally accepted
frameworks that companies are already applying on a voluntary basis.

Coherence  with Developing an EU standard for non-financial reporting would, in theory,

0 1bid,
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other
legislation

Impact
Fundamental
Righis

EE  have the potential to bring EU legislation in this field to a level of detail

On

and accuracy comparable to what is already required by the Accounting
and Transparency Directives as far as financial reporting 1s concerned. It
would also be consistent with the objective of increasing transparency of
non-financial information endorsed by the SMA and the CSR
Comununication. However, as this option is likely to determine a
significant administrative burden, it may be in conflict with the overall
policy objective of reducing the administrative burden, as set out n the
Action Programme for Reducing Administrative Burdens in the
European Union, presented by the European Commission in January
2007.

The same considerations made for option 1 above would apply.

However, a more precise assessment would depend on the actual
content of the standard,
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Amnex VH
Increasing Board Diversity:

Detailed Analysis of Broad Policy Options

¢

1 DESCRIPTION

Several policy options aiming at increasing boards' diversity have been assessed, including
"no policy change" scenario (Policy Optien 9). One option (binding gender quotas} has been
discarded from the outset as it is subject of a separate initiative of the Commission (see
below).

Option 1 would require companies to discloese the diversity policy they have in place. This
would translate into a reguirement to include information on their diversity policy in their
annual report, more precisely in their corporate govemance staiement. Companies would
describe in this statement their diversity policy with regard to various aspects, including in
particular age, gender, nationality and edncational and professional background. They would
have to specify the objectives of this policy, how it has been implemented and the resnits
achieved. However, companies not having a diversity policy would not be obliged to put one
in place. They would only be required to provide a clear and reasoned explanation why this is
the case ("comply or explain” approach),

According to optien 2 companies would be required to take into account the diversity as sne
of the eriteria for the selection of a board candidate. This means that companies would be
obliged fo consider not only the expertise of a piven candidate, but also to which extend
he/she would make the board as a whole more diversified. In practical terms, the board would
have to assess its needs in ferms of diversity and set specific recritment guidelines that the
nomination committee would have to consider when assessing the profile of the candidates.

Option 3 envisages the possibility of obliging companies fo establish a policy concerping
diversity for boards. The content of this policy would be determined by the companies
themselves: the board would be required to establish measurable objectives (targets) for
achieving diversity on the board and to assess atmually both the objeciives and the progress in
achieving them.

The current impact assessment does not consider the option of introducing quotas. While
setting quantitative measures seems {o be an efficient tool to promote in particular gender
balance on boatds, they do not seem to be an appropriate instrument for diversity aspects at
large. Besides, the Commission services are currently working on a separate initiative on
improving gender balance on boards of listed companies, which will consider the introduction
of quantitative gender objectives and increased transparency of selection procedures for board
members. Thus, the current assessment will not further develop the analysis of this
instrument, but will concentrate on options enhancing the boards' diversity at large, The
retained policy eptions can be summarised as follows:

Option ¢ No policy change

Option 1  Require companies to disclose their diversity pelicy
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Option 2 Require companies to include diversity as one of the criteria for the selection
of board members

Option 3 Require companies to establish & diversity policy

2 DETAILED ANALYSIS OF OPTIONS AGAINST IDENTIFIED CRITERIA

Optien 6 - No policy change

This option impiies not taking any action af EU level as regards boards' diversity in terms of
educational and professional background, nationality, gender or age. Any possible action
would be raken at national level only and companies may take steps o increase board
diversity on a voluniary basis.

Effectiveness

{increase of
diversity)

Efficiency
(compliance costs)

Acceptability to
stakeholders

Competitiveness

Coherence  with

other EU
inftiatives

Tmpact on
Sundamenial rights

A detailed explanation on "how the problem will evolve without action" is
provided in section 3.4, above. On the basis of that analysis, the
Commission services are of the view that this policy option is mnlikely to
achieve the underlying objective of enhancing boards' diversity and thus
reduce the phenomenon of group-think and improve the oversight of the
management by the boards. If no action is taken at EU level, progress will
remain very slow, unless measures are taken at mational level. As the
approaches of Member Stales as regards the boards’ diversity are very
different, the important disparities between national frameworks would
remain.

Companies would not be forced to incur additional administrative burden or
costs,

The results of the consultation launched by the Green Paper on the EU
corporate govetnance framework™ show a general support for more
diversity m the boards, in terms of expertise, skills, background, gender, ete.
Although most respondents rejected the idea of quotas, most of them were
in favour of softer measures in favour of preater diversity. Whereas
companies and busmess federations often considered that the current
sitaation is satisfactory, most respondents from the civil society and the
investor copmunity supported measures in favour of more diversity.

As no further obligation would be imposed, there would be no changes in
this regard. However, EU companies would fzil to exploit the benefits that
increased disclosure of diversity in the boardroom would bring.

The Conunission services are working simultancously on a separate
proposal in order to enhance gender balance in corporate boards by way of
quantitative measures at EU level. Thus, a no-policy change scenario could
be regarded as a missed opportunity fo propose mutually reinforcing
measures creating a strong synergy in favour of better boards' diversity.

There should be no impact on fundamental rights. No negative effects but
also no beneficial impact.

Bl Gee 2011 Green Paper on Corporate Governance Framework and the feedback statermnent accessible al
Titp:fec.europa.enfinternal market/company/docs/imoedern/201 111 15-feedback-statement_en,pdf,
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Opiion 1 — Disclosure of internal policy on diversity in the annual report

This option wonld seek to enhance companies' transparency as regards their boards' diversity
policy. Companies would be required to disclose in the annual report their diversity policy, in
particular the objectives of this policy and to which extent these objectives have been
achieved. The information disclosed should cover in particular aspects such as age, gender,
nationality, educational and professional background of board members,

Effectiveness The benefit of transparency with regard to diversity policy is that it allows

i for public insight, while increasing the perceived legitimacy of the actions
{ mcrease of of the company adopting a diversity policy. It creates incentives to address
diversity) diversity challenges. Companies which do not bave a diversity policy or do

not make the necessary efforts to achieve the objectives of such policy
might be subject to public criticism. The option to improve trasisparency is a
useful tool to inform the market of corporate governance practices and thus
incentivise companies to put in place diversity policies.

Efficiency The compliance costs associated with this option are relatively low. The

(compliance costs)  primary costs of increased disclosure are the cost of preparing and
disseminating the information. As companies, especially listed ones
(irrespective of the size) do already have to publish periodic information for
public use'?, the additional cost of preparation and dissemination of
information on their diversity policy will not be very high, Given that the
average European board consists of 12 members'”, the processing of the
information required for the disclosure should not give rise to considerable
burden. In line with previous estimations made by the Commission's
services for comparable disclosures’™, the preparation of an additional
statement in the annual report would range between 600 and 1000 euros per
year per company. As this option would merely extend the content of the
corporate governance statement, costs could even be lower, especially given
the limited size of a board and the fact that the description of the policy at
board level would be relatively concise.

Morecver, it conld be argued that the present option could have a negative
impact on the poo! of people avzilable for board membership, and possibly
on the objective of board expertise, because there are mot enough
experienced women or men from sufficiently different background to
populate the board rooms of companies. However, at least with regard to
gender balance, it appears that there are enough qualified women which
cannot not for the time being reach leading positions in companies'. In
addition, the disclosure requirements would not put any obligation or
burden on them to reach the targets they may have voluntarily established
nor impose any given means to achieve the diversity policy.

Acceptability 1o This option was favoured by many respondents to the public consultation,
which considered that such a soft requirement would encourage diversity

92 Gee section 2.2,

% Heidrick & Struggles, 2611, p. 37

1% gee to this effect CRD IV Impact Assessment, Administrative burden for credit institutions and supervisors,
kttp:/fec.encopa.eufinternal market/bank/docs/repeapitat lCRD4 yeform/TA_directive_enpdf

15 See for example

Iittp:fwarw mekinsey com/Chent Service/Orpanization/] atest thinking/Unlocking the_full potential
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stakeholders

Competitiveness
Coherence with
other EU
initigtives

but in the same time would not impose specific choices to the company'®,
Most of the respondents to the consuitation were overall positive about the
disclosure of a diversity policy, in particular civil society, directors'
associations, employees, ivestors, public authorifies, Respondents
indicated that disclosure would enable investors to take informed decisions
as to the governance practices of the specific company. Although business
federations and companies were more reserved regarding disclosure of
diversity policy, investors in particular indicated that, if companies are
trangparent on their diversity policy, they can judge better the level of
ambition of the company and monitor progress.

As already illustrated in previous sections, enhanced transparency on how
diversity is dealt with at the board level is relevant for investors, as it
enables a more informed voting and invesément decision-making. The more
diverse the board is, the more likely it ts that more competencies and skills
are brought i for the benefit of the company. Therefore, the proposed
provisions not only would not hinder the capacity of EU companies to
compete with counterparts in other parts of the world, but on the contrary it
is assumed that they would have a positive impact on them. In terms of
negative impacts as the requirement at hand would not impose specific
means or targets to achieve diversity, but only 1o disclose what it is in place,
there should not be any or they should be very limited.

This option would be consistent with a separate initiative of the
Commission on better gender balance in the boards of companies listed on
stock exchanges, which Is considering introducing quantitative measures.
The scope of the cumrent proposal is larger than gender diversity initiative,
aiming at achieving more diversity in general, in terms of educational and
professional background, nationality, age, etc. The nature of the
requireinent imposed is different, as the cumrent initiative would only
impose disclosure. Thus, in addition to contdbuting to increasing board
diversity, the current initiative would also offer better information on board
diversity policy fo investors and civil society. It appears thus that the two
initiatives would be nwtually reinforcing. In particular, the enhanced
disclosure requirement will be likely to contribute to the implementation of
the quantitive targets by companies. Given that it would exempt listed
SMEs, it would also be coherent with the general policy of the European
Commission to reduce the administrative and regulatory burden in order to
factlitate the start-up and development of the SMEs.

This option is also consistant with the measures aiming at enhancing boards'
diversity in financial institutions in the fiamework of the proposal
reviewing the current Capital Requirements Directive. As regards corporate
governance, one should make the difference between financial institutions
and listed companies in general. Financial institutions generate systemic
tisks, there is thus a need for stricter rules on their corporate governance,
Banks were bailed out by governments and consequences bome by
governments and population at large. In the case of listed companies, there
is 1o need for such strict rules as shareholders, not society, would pay for

% Cee repHes to the Green Poper on the BU Corporate Governance Framework  accessible at

htip:flec ewgpa.ewinternal market/consultations/201 1/

rate-gavernanee-framework enhtm
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Impact on
fundamental rights

possible failures, Moreover, listed companies are a very heferogenous
group, encompassing entities of all sides and active in all economic sector,
with an mmportant role in the Internal Market for growth and job creation, It
1s thus of utmost importance to put forward flexible rules, which can be
adapted to all listed companies. The Commission considers therefore that at
this stage a measure of enhanced transparency would be more appropriate,
given also the initiative on gender quotas. Tmposing a diversity policy
would go beyond what it is necessary to achieve the pursved objective.

This option would also have a positive impact on fundamental rights as
enshrined in the Charter of Fundamental Rights of the European Union, in
particular, on the freedom 1o choose an occupation and right o engage in
work (Article 15), the freedom to conduct a business (Article 16), on non-
discrimination (Atxticle 21), on equality between women and men (Article
23). It would also allow for more public scrutiny and thus indirectly
facilitate the access of more diverse directors to companies’ boards, while
remioving potential discriminatory practices. It would take place without
any negative effects on other fundamental rights. Atticle 7 (Respect for
private and family life) and 8 (Protection of personal data) of the Charter
should, in principle, not be affected by these provisions. This policy option
wotuld not as such require the publication or processing of personal data by
companies. However, if companies do so, they would need fo ensure that
such processing s carried out in accordance with national dafa protection
laws implementing EU data protection legislation, namely Directive
95/46/EC,

Option 2 — Diversity must be one of the eriteria of Board composition

Following this option, companies would be required to regard diversity as one of the criteria
which should be taken into account when selecting a board candidate. It would suppose a
more rigorous and professionalised selection procedure, where precise profiles of board
members should be identified before launching the recridtment process.

Effectiveness

(increase of
diversify)

Efficiency

This option could contribute to ephancing boards' diversity by obliging
companies to put diversity criteria at the same level as expertise for the
putpose of recruitment to board position, Companies would have to
consider not only the expertise of a candidate, but also to which extent he or
she enhances the diversity of the board. Such requirement could also
contribute to the professionalization of the recruitment procedure and help
reduce the current practice of recruiiment throngh co-optation, In addition,
it has the advantage of being highly flexible, leaving the method to achieve
the underlying objective of more diverse boards to companies,

However, it cun also be argued that such general principle might not
achieve its objective in practice, as it rehies in the first place on the
appreciation by a company of what is the appropriate diversity and on the
trade-off between diversity and expertise. Most companies do not provide
details on their recruitment practices. A measure focusing on recruitment
alone without sufficient consideration for transparency aspects might not be
enough to bring more diversity o the board.

There should be no direct additional costs for companies. There could be
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(compliance cosis)

Acceptability fo
stakeholders

Campetifiveness

Coherence with

other EU
wmitiatives
Impact o

Sfundamental rights

indirect costs linked to internal processes and to remuneration of HR
specialists or head buniers involved in the recruitment procedures.
However, these costs are difficult to estimate and may vary from one
company to another.

As for the previous option, it could be argued that this option could have a
negative impact on the pool of people available for Board membership as
there may not be enough experienced women or men sufficiently diverse for
the boardrooms of companies. However, as already mentioned, many
qualified women cannot for the time being reach leading positions in
companies. In addition, defining diversity as one of selection criteria leaves
great flexibility to companies.

As repards measures on recruitmeni the opinion seems almost equalfy
divided between those favouring specific recruitment measures o ensure
that boards are suitably diverse and those opposing to them.

Although most respondents to the public consultaton recognised the
importance of having diversity in the boards, in terms of expertise, skills,
background, gender, etc., some were against regulation at EU level,
considering either mational level as more appropriate or even that the
company shonld have the freedom to decide alone on such issues, for
instance through ifs nomination committee. Many respondents who were
against specific recruitment policies considered that "ome size fits all”
principle should not be applied in the present case,

This option could also have a positive impact on the competitiveness of the
companies, as enhanced transparency and therefore enhanced diversity
would be beneficial fo them, However, in terms of the pursued objective it
would rely on the appreciation by a company of what is the appropriate
diversity, while there may be potential indirect costs with an impact on
companies 'compelitiveness.

This option seems also consistent with the separate initiative aiming at
introducing quantitative measures for pender balance. The obligation to
consider diversity as one of the selection criteria could be complementary to
quantitative measures.

This option would also have a positive direct impact on certain fundamental
rights, i.e. on the freedom to choose an occupation and right 1o engage in
work, on non-discrimination, on equality between women and men;
however as already mentioned above it will rely only on the appreciation of
the company, as the transparency rules will not necessarily change in order
to allow for more public scrutiny. In addition, as companies would have to
put the diversity criteria at the same level as expertise for the recruitment
for board position, this option would bave an impact on the freedom to
conduet a business. In particular it may have a limiting effect on the
entreprensurs and shareholders’ right to exercise their freedom to conduct
their activities and nominate the board members.

Option 3 ~ Requirement fo establish a pelicy with regard to diversity

According 1o this option companies would be required to estublish a policy concerning
boards' diversity. This means that the board weuld have io establish measurable objectives
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Jor achieving diversity (targeis) and to assess annually boih the objectives and the progress in
achieving them. Companies might also be reguired fo introduce appropriate procedures fo
ensure that the policy is implemented properly and an internal review mechanism fo ossess
the effectiveness of the policy.

Effectiveness

(increase of
diversity)

Efficiency
{compliance cosis)

Accepability to
stakeholders

Competitiveness

This option could be a usefuil tool to promote diversity on boards, as it
obliges companies to set up a diversity policy, while leaving a sufficient
degree of flexibility to adjust the policy to different charactenstics of the
conipany, '

However, the effective implementation of this principle relies mainly on the
companies itself and on the extermal scrutiny by sharchiolders. If the
company's diversity policy does not benefit from enough transparency or it
is not given sufficient visibility, the momitoring of its implementation can be
difficult. Companies would not have appropriate incentives to really address
and implement it properly. It appears therefore that this approach counld not
be a stand-alone option but would have to be combined with a disclosure
requirement,

There are no significant direct costs linked to this option. There could be
indirect costs linked to imternal processes and the recruiiment and
remunemtion of HR specialists or head hunters that will search for required
diversity, as specified in the policy. Yet, these costs are hard to estimate and

.will vary from one company fo another., Also, to achieve the objective of

diversity, some companies may have to increase the number of board
nmiembers. This could lead to additional costs for the remuneration of
additional directors needed, The FEuropean average remuneration of
directors was 83, 500 euro in 2009, ranging from 110, 000 in Germany uniil
25 000 in Austria’’. However, it is difficult to estimate the exact amount of
this cost, as companies may also choose to replace existing board members
to achieve the diversity objective.

The results of the public consultation show that while majority of
respondents are in favour of inore diversity on boards, they favour in
general a flexible and principle based approach. In particular companies and
business federations seem against any measures of a more binding nuture.
Exchanges that the Commssion had with companies suggest that a
requirement to adopt an obhigatory diversity policy, althongh leaving a great
degree of flexibility, conld be perceived by companies as a form of
interference i their internal processes. It could therefore potentially
generate a negative reaction of companies subject to this requirement
Companies could then tend to limit their action in this field to 8 mere box
ficking.

This option, despite its effectiveness in achieving a diverse board, 1t is less
flexible than other options. It could be perceived as an interference m the
internal processes of companies and more burdensome as it could generate
some addwional costs. From this perspective, the proposed reguirement
could potentizlly have an impact on their capacity to compete on a global
scale.

7 See Heidrick & Struggle 2009, p. 16
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Coherence  with This option, which obliges companies to set their own diversity targets,

other EU could be less coherent with the separate initiative setting concrete
indtiatives guantiative ohjectives for gender balance, Companies would be able to set

their own targets only for the other aspects of diversity.

Impact on This option would have a positive direct impact on some fandamental rights
Jfundamental rights  (freedom to choose an occupation and right fo engage in work, non-
discrimination; equality between women and men), whereas on other {the
freedom to conduct a business) it may have a restrictive effect, namely on
the entrepreneurs and shareholders' right to exercise their freedom to

conduct a business and nominate the board members.

3  COMPARATIVE ANALYSIS OF OPTIONS

Option ¢ (mo policy change) does not seem to be the most appropriate approach to reach our
objective and tackle the problem of insafficient diversity of boards. In the absence of action at
EU level progress will remain slow, while divergences between lepal frameworks in Member
States will most likely increase. The voluntary measures taken individually by companies so
far have and will conlinue having a positive impact, but their added-value is marginal
compared to other options. Moreover, not al] the aspects of diversity may benefit of the same
progress as gender diversity, which has been increasingly under public focus and debate,

Option 1 (disclosure of the diversity pelicy) appears to be, at this stage, the best approach
over all to encourage companies to have more diverse boards. This option, compared to the
baseline scenario, would enhance companies' transparency as regards their divessity practices,
while impreving the board diversity as such.

Disclosure of the diversity policy exercises indirect pressure on companies to adopt more
ambitious policies and, compared to option 3, offers in addition a great deal of flexibility to
companies, It would also enable investors to make more mformed decisions. This option is
better accepted by most stakeholders compared with a compulsory diversity policy or to an
action focusing only on recruitment policy’". However, it should also be considered that
cornpanies may choose not to commit to increase board diversity and to put in place any
diversity policy and rather give an explanation why this was the case. On the other hand,
examples of measures in favour of gender balance taken in Finland and Sweden can illustrate
the effectiveness of enhanced transparency. In Finland, the Corporate Governance Code
recommends that both genders should be represented on the board. Companies which do not
follow this recommendation, must report the deviation and give deiailed reasons for it in their
corporate governance statenient. The general expenience is that most companies are reluctant
to depart from the Code due to the publicity of the departure. The disclosure duty has proved
to be an efficient way to increase the number of women directors, especially because the
Finnish media has actively followed the development and supported change. Indeed, whereas
1n 2008, when the Code was issued, only 51 per cent of Finnish listed companies had a female
board member, in spring 2011 the number of companies with at least one woman board
member rose to 78 per cent. This can be seen as a success as the change from 51 to 78 per
cent happened in three years and without much controversy'™ .

%8 See fo this effect the feedback ¢tatement 1o the Green Paper on Corporate Governance Framework above
mentioned.

¥ Qee Finland Chamber of Commerce, Men lead business operations of listed companies — Woinen end up in
support functions’, 2011, p. 15,
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In Sweden the accounting act has imposed in 2004 on companies a duty to provide
information on gender distribution on their top level positions. That information is required
concerning board members, the managing director and other members of a company’s
management. Since the intreduction of this requirement the proportion of female bhoard
members in listed companies has notably mcreased, from 18% in 2003 to 26% in 2010.

In addition, it seems particalarly coherent with the separate Commission initiative infroducing
quantitative targets for gender balance on boards, as the enhanced disclosure would probably
contribuie to a better implementation of the quantitative objectives, ¥ would also have a
positive impact on fundamental rights. It would in addition tackle the "group think™ problem
described above from a more general perspective, as it would bring more diversity in terms
not only of gender, but also of educational and professional background, age, nationality, eic.,
while allowing companies to adapt their boards to the needs they have, the sector of activity,
as well as the markets they are active on.

Option 2 (diversity as oene of the criteria for the selection of board members) would
therefore encourage compantes to improve their current recruitment practices, by obliging
them to take befter account of the need for sufficient complementarity and diversity of
profiles of board members. Compared to the baseline scenario 1t would have a positive impact
on diversity as such, but to a lesser extent on the transparency of the seleciion of the
candidates. In this respect, it relies mainly on the appreciation that the company will make of
the appropriate balance between expertise and diversity. It would entail very limited
administrative burden, however, as shown by the results of the consultation, it is also an
opuon less accepted by shareholders. It seems coherent with the sepatate initiative on
quantities measures for better gender balance.

A culture of diversity could be reflected in a diversity policy. By obliging companies to set up
such a policy, option 3 (requirement to establish a policy with regard to diversity) could
contribute to improving the overall diversity of the boards of compames. However, if on the
one hand, this policy would leave flexibility to companies in designing the diversity policy
adapted to their needs and their characteristics, on the other it is more prescriptive than the
other options. Although it would not put excessive burden on them, this option could generate
some gdditional costs linked to & possible increase of the size of the boards, Moreovey, an
obligatory diversity policy seems at that stage less accepted by stakeholders.

Taking into account the above comparison of options, the preferred policy option appears
to be option 1 (disclosure of the diversity policy),
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Annex Vili

Estimation of Adminis{rative burden of broad policy optioss

1. Transparency of Non-Financial Information

- The cost estimates described below are based on the available public data, as well as on
evidence gathered by the Comumission services in the various consultations {online public
consultation, ad hoc expert group, bilateral contacts with stakeholders). Moreover, the Centre
for Strategy and Evaluation Services (CSES) was contracted to produce a study on
"Disclosure of Non-Financial Information by Companies". This research paper mcludes a
survey-based cost assessment. The sample covered 71 EU companies of all sizes established
in eight different Member States”™, covering sectors such as food, consumer products,
baﬁkmg and financial ser_v1ces manufacmrmg, utilities and mining. The full version of the
study is available at £ S

The scope of comipanies' recurring costs closely depends on the content of the requirement, as
well as on how they choose to disclose relevant information. Therefore, and due to the
qualitative nature of the measures potentially to be implemented, all the figures provided
should be considered as estimates and a fair amount of uncertainty needs to be included i the
numbers provided. Moreover, this annex does not take account of the benefits potentially
stemming from the proposed measures,

Option 0; No change
Companies would not be forced to incur additional administrative burden or costs.

Option 1: Strengthen the existing disclosure requirement

There would be increased admimstrative burden in line with the scope of the policy, as the
disclosure of the material information required by Option 1 is likely to be more costly than the
curent reporting requirement. Firstly, a mandatory disclosure provided in compliance with
the criteria set out by Option | may add to the length of annual reports, as the quantity of
information disclosed would most likely be broader than the current practice. However, one
should bear in wind that Option 1 is merely strengthening an already existing legislative
requirement. Therefore, one should assume that, despitc only a minority of companies
currently disclose non-financial information, most companies should already have process and
systems in place to assess whether non-financial information is relevant and disclosure is
appropriate.

The costs that companies may incur in relation fo the business as usval scenario would
consequently be limited to the additional disclosure. This may concem in particular drafting,
publication, or specific staff training i some cases,

In Hpe with previous estimations made by the Commission services for comparable
disclosures (i.e. disclosure of existing policies within the Annual Report) the cost of such
disclosure can be estimated to be between ~ € 600 and 1000 euros per year per company’

*¢ The sample covered the following Meruber States: Denmark, Germany, Spain, France, ltaly, Nethorlands,
Poland and United Kingdom.

201 Gee Impact Assessment on the Commission proposal on the access to the activity of exedit institutions and the
prudential supervision of credit institwtions and investment finus and amending Direotive 2002/87/EC of the
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According to other sources, the administrative burden for companies choosing to disclose
their non-financial policies in the Annual report or in an appendix to it could amount to up to
~ € 4,300 (typically spend about two working weeks-time)”". This figure would also facior in
the collection of additional data necessary to disclose specific information concerning a given
non-financial policy. On the contrary, according to the same source, companies opting to
provide a statement explaining that they do not have a spectfic policy in a certain area would
instead normally spend two working days preparing this statement, corresponding to about €
871 per company.

On this basis, the Commission services estimate that the cost of a disclosure comparable to
that described under option 1 could vary in a range between € 600 per year per company and
~ €4,300 per year per company. Moreover, such estimates should be considered valid in
particular for first time-reporters. There is evidence that such costs could decrease from the
second year onwards™, although no precise estimates can bo provided in this respect. All
figures above are estimated in accordance with the EU Standard Cost Model.

As far as verification is concerned, Option 1 would not add any additional requirement
compared 10 the baseline scenario. The increase in the quantity of mformatien disclosed may
nevertheless slightly increase the cost of such verification. This would depend on the actual
disclosure, and is estimated to be a negligible increase of the overall verification costs.

Option 2a: Require detailed reporting on a mandatory hasis

The administrative burden carried by this option would undoubtedly be higher than under
Option 1, and carry significant costs compared to the business as usual scenanio, where
detailed reporting is vohmtary. According to the CSES study, the total cost of disclosing non-
financial information in the form of a detailed report for large companies can be esfimated to
be in the range of €155000 to €604000° per year per company, with & cost per employee
varying between €3 and €13.

Such estimate include costs relating to the drafiing of the report, its publication, additional ad-
hoc data collection costs, annual costs such as training as well as potential external assurance.
.The cost of drafting the report counid in #self amount to between €91000 and €331000. As far
as venfication is concerned, Option 2 would not change the baseline scenario, as companies
would be left fiee to decide whether to provide a form of assurance or not. External voluntary
assurance may also represent an important part of this cost, varying between €22000 and
€114000™, The costs estimates provided by the CSES study can be summarised as follows:

European Parliament and of the Council on the supplementary supervision of eredit institutions, insurance

undertakings and investment firms f a financial conglemerate (CRD 1V}, Administrative burden for credit

instifulions and SUPErVESOLS, P- 185

hug:ffec enropa.enfinternal market/bank/doos/repeapitalV’CRIM _reform/1A_directive ¢n.pdf

o hitpfwrww csreov.dik/araphics/publikationer/CSR/CSR. and Reporting in Denmark 2nd year 2011.pdf

B Ihid.

% CSES, 2011, p. 26 and 32

25 Companies surveyed were asked to provide an estinate, to the neazest thousand, on assurance costs related to
the drafting of the non-financial report.
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Repart drafting €91000 €331000 Depends on the complexity of the company.
Smaller compenies tend to be closer o the lowest
IADgE.

Publication £34000 €131,000 Depends on the publieation steategy used ( high
mamber of printed reports, dedicated website)

Extemnal €22,000 €114,000 Typically lasger companies only

assuranee

Additional data €8000 £23000 Typically larger companies only

Training etc €0 €5000 Typically larger companics only

All estimations are made in accordance with the EU Standard Cost Model

in general terms, the above-mentioned figures may depend on the complexity of 2 company
and its operations and would also be likely to be at the higher range in the first pertod of
implementation of a potential legislation, or for first time reporters, while decreasing over the
years. Some of the experts consulted®™® agreed that set-up costs conld be substantial but also
considered the importance of long-term investment in view of better management, control and
information tools, arguing that such costs would decrease over time,

According to other estimates™, the cost of produacing a comparable detailed report could vary
between €33000 and €357 000, depending on the size of the company. Moreover, the cost of
verification of such reports could amount to an additionzl €7200 to €100000, depending on
the size of the orpauisation as well as the type of certification required, the amount and

complexity of data analysed, the nature of a company's activities and their techmical
complexity,

On the basis of the figures collected, the cost of a full mandatory reporting obligation could
therefore be roughly estimated in a range varying between €33000 and €604000 per year per
company, including verification costs.

Option 2b: Require detailed reporting on a "comply or explain® basis

Such option would require companies 1o comply with the same content requirement as
defined i Option 2a. However, it would also leave companies the flexibility to choose not to

provide a report, provided that a reasoned explanation is given in the form of a disclosure in
the Annual Report,

On this basis, the same considerations made under Qption 2a above would be applicable to
compames opting for full compliance, Companies opting instead for a reasoned explanation
would have to bear only the costs related to this specific disclosure. This can be estimated to
be comparable to the cost of an additional statement iz the Annual Report, i.e. between ~ €
600 and €1000 per year per company. According to an assessment made by the Danish
government, 4 comparable disclosure would cost around € 871 per company™®.

Option 2¢: Detailed report on a voluntary basis

M See  minmtes of the adhoc  expert  growp  Meeting  of 11 Iuly 2011,
htip;f/ec.coropa.cufinternal market/accounting/docs/1107201} minntes en pdf

7 Pata provided to the Commission Services by the French government, based on sssessment made on relevant
requirements 16 French legislation

M8 hity./fwww.deca.di/graphics/publikatione/CSR/CSR_and_Reporting in_Denmark pdf p 18. The businesses'
recurring costs depend on the type of reporting chosen and vary between EUR 871 and 4,383 per business.
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Under such option, detailed reporting would remain completely voluntary. As a consequence,
this option would, by definition, carry no additional administrative burden. Moreover,
companies deciding to provide such report on a voluntary basis would be exempted from
other relevant disclosure requirements (such as those described under Option 1) provided that
cerfain specific conditions are met. As for the costs incurred by companies to provide a
vohmtary report, the same considerations made under Option 2a above would be applicable.

Option 3: Set up a mandatary EX] Reporting Standard

Option 3 would maximise the compliance costs, as companies would not only have to carry
the burden of producing reports on a mandatory basis, but would alse have to do so in
compliance with an hammonised set of rules and KPIs. A precise estimate cannot be given, as
it wounld depend on the content of a potential standard. However, according to the majority of
the preparers surveyed, the additional costs that companies would have to bear in order to
comply with Option 3 would be significant and would include integrating specific sysiems
and practices, traming of staff, collection and consolidation of additional Information
specifically related o the standard. It is therefore estimated {hat the costs of producing a
report under Option 3 would at feast be comparable to the costs highlighted for Option 2a
above. With regard to the costs related to verification, the same considerations made for
Options | and 2 above would apply.

Impact on SMEs

Al} options analysed above are intended to cover only companies having more than 500
employees. As a consequence, no administrative burden would be directly imposed on SMEs.
Nevertheless, some of the experts consnited by the Commission Services indicated that a
detailed reporting requirement could generate indirect costs for SMEs, as these companies
may require them to provide specific data (particularly as regards issues related to the supply-
chain management) in order to complete their non-financial report. Although none of the
proposed broad options would require a specific disclosure on supply-management aspects,
potential side-effects should be taken into account when assessing the overall cost of each
option.

Policy Option Large Companics SMEs
0. No change ¥ 0
L. Require a disclosure in the £600 to €4300 0
Annual Report
2.8 Detailed reporting €330040 10 €604000 Side effects {o be estimated
{mandatory)
: . €33008 1o €604000 for full | Side effecis to be estimated
2.k I)th}ed reporting (report or compliace
explain)
€600 to €1060 for ressoned
explanation
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2.¢ Detailed reporting 0 0
(voluntary)
3. Set up a mandatory EU Depending oo the complexity of | Side effects to be estimated
Standard the siandard, €33000 to €604000
or higher

2. Boards' diversity

As regards the disclosure of the board diversity policy (the preferred option), it is estimated
that the new requirement would coaly have limited impact in terms of adding new
administrative burden. Current EU legislation already imposes to all listed companies to
provide a corporate govemance statement, which includes information on the composition
and operation of management, administrative and supervisory boards. The new reguirement
would only extend the content of the existing statement by including information on the board
diversity policy. As the size of an average board is limited, the amount of information to be
collected and prepared would be limited. The main costs would be linked to the drafting of
this additional content of the corporate governance statersent. Previous estimations made by
the Commission's services™ for the preparation of a shmilar disclosure requirement would
range between 600 and 1000 euros per year per company.

The global costs are more difficult to be quantified. They depend naturally on the scope
covered by the measure. As explained below in section 5.4, only large listed companies will
be covered, The Commission does not have an exact number of large listed companies i the
EU. However, it has been previously estimated by the Commisgion that the number of large
companies nsing IFRS is around 6100. However, whereas all publicly traded companies are
required to adopt IFRS for their consolidated account, unlisted companies can also opt for
their use. In addition, not all listed companies produce consolidated accounts. With these
reserves, we can however estimate that the number of companies covered would approach
6000, Thus, on the basis of this estimation, the total cost for option 1 could be between
3600000 and 6000000,

Current rules on the corporate governance statement apply to all listed companies, including
listed SMEs. However, in order to better respond to the needs of small businesses and to
avoid imposing additional administrative and regulatory burden on them, the new requirement
would exempt listed SMEs,

¥ See 1o thiy effect CRD IV Impact Assessment, Administrative burden for credif institutions and supervisors,
http:ffec.curopa en/imternal market/benk/docs/repeapital/lCRD4_sefom/TA directive en pdl
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Annex IX

Pefinitions

Non-Financial Reporting

Although no universally accepted definmifion exists, disclosure of non-financial information 1s
commonly referred to as non-financial reporting, ESG (Environmental, Social and
Governance) Reporting, or sustainability reporting. Sustainability reporting is a broad term
used to describe a company's reporting practices of its economic, environmenial ard social
performance, although there is no smgle, universally accepted defimtion for it. The so called
GRI (Global Reporting Initiative) Guidelines define sustamability reporting as “the practice of
measwuring, disclosing and being accouniable to intermal and external stakeholders for
organisational performance towards the goal of sustainable development”.

For the purpose of this Impact Assessment, both expressions “disclosure of non-financial
information” and "non-financial reporting" are used. However, different companies may use
different terminology depending on their history, geographic location, or specific form and
format of their reports.

Integrated reporting

No universally accepted framework for integrated reporting exists today. According to the
definition given by the Internaiional Integrated Reporting Council (TIRC), "Infegrated
Reporting brings together material information abowt an organization’s straiegy, governance,
performance and prospects in a way that reflects the commereial, social and environmental
context within which it operates. It provides a clear and concise representation of how an
organization demonstroates stewardship and how it creates and sustains value. An Integrated
Report should be an organization's primary reporting vehicle” See htip.//theiirc.ora/wp-
content/nploads/2011/09/IR-Discussion-Paper-2011 spreads pdf
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Amnex X

Bilateral meetings with stakeholders
AFEP - Association Frangaise des Entreprises Privées
BASF
BDA - Bundesvereinigung der Deutschen Arbeitgeberverbiinde
BusinessEurope
CDP — Carbon Disclosure Project
Confindustria
Cenfrontations Europe
CSR Europe

Daimler

- HABIS — Academy of Business in Society

. ECCJ — Enropean Coalition for Corporate Justice

. BEnel

. EACB - European Association of Cooperative Banks
. ESBG - European Savings Bank Group

. FEE — Federation of European Accountants

. GRI — Global Reporting Initiative

. Hitachi

. IIRC — International Integrated Reporting Council

. Institut RSE

. JBCE — Japanese Business Council in Europe

. Microsoft

. Renault

. Telefonica

. TI— Transparency International

25,
26.

UNPRI ~ United Nations Principles for Responsible Investment
ZDI - Zentralverband des Deutschen Handwerks
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SCHEMA DI DECRETO LEGISLATIVO RECANTE NORME DI ADEGUAMENTO DELLA
NORMATIVA NAZIONALE ALLE DISPOSIZIONI DEL REGOLAMENTO (UE) N. 2015/760
DEL PARLAMENTO EUROPEO E DEL CONSIGLIC, DEL 29 APRILE 2015, RELATIVO Al
FONDI DI INVESTIMENTO EURGPE!I A LUNGO TERMINE.

1L PRESIDENTE DELLA REPUBBLICA

VISTI gli articoli 76 e 87 della Costituzione;

VISTA la direitiva 2011/61/UE del Parlamento europeo e del Consiglio, del’8 giugno 2011,
sul gestori di fondi di investimento alternativi, che modifica le direttive 2003/41/CE e 2009/65/CE ¢
i regolamenti (CE) n, 106072009 e (UE) n, 1095/2010;

VISTO il regolamento (UE) 1, 2015/760 del Parlamento europeo ¢ del Consiglio, del 29
aprile 2015, yelativo ai fondi di investimento europei a lungo termine;

VISTA la legge 12 agosto 2016, n. 170, recante delega al Governo per il recepimento delle
direttive europee e I’attuazione di altri aftt dell'Unicne europea — Legge di delegazione europea
2015, ed in particolare ['articolo 13, contenente principl e criteri direttivi specifici per
Padeguamento delia normativa nazionale alle disposizioni del regolamento (UE) n. 2015/760;

VISTO il decreto legislativo 24 febbraio 1998, n, 58, recante testo unico delle disposizioni
in materia di intermediazione finanziatia, ai sensi degli articoli 8 e 21 della legge 6 febbraio 1996,
n. 52;

VISTA la preliminare deliberazione del Consiglio dei Ministri, adottata nella riunione dell’8
setiembre 2017,

ACQUISITI i pareri delle competenti Commissioni della Camerz dei deputati e del Senato
della Repubblica;

VISTA la deliberazione del Consigiio dei Ministri, adoftata nella tiunione del .,.;

SULLA PROPOSTA del Presidents del Consiglio dei ministyi e del Ministro dell'economia
e delle finanze, di concerto con 1 Ministi degli affari esteri ¢ della cooperazione internazionale,
della piustizia e detlo sviluppo economico;

EMANA
il seguente decreto legislativa:

ART. 1
(Modifiche alla parte I del decreto legisiativo 24 febbraio 1998, n. 58)

1. AlParticolo 1, comma 1, del decreto legislative 24 febbraio 1998, n. 58, sono apportate le
seguenti modificazioni;

a) dopo la lettera m-octies) ¢ inserita la seguente:

« m-octies, 1) “fondo di investimento europec a lungo termineg” (ELTIF): POier rientrante
nell’ambito di applicazione del regolamento (UE) n, 2015/760; »;

® |



b) alla lettera q-bis) le parole: « e il gestare di EuSEF » sono sostituite dalle seguenti: « , il
gestore di BuSEF e il gestore di ELTIF ».

2, All'articolo 4-quinguies, comma 2, del decreto legislativo 24 febbraio 1998, n. 58, dopo Ie
parole: « sentita la Consob » sono inserite le seguenti: « per i soggetti non iscritti agli albi
previsti dagli articoli 35 & 35-er »,

3, Dopo l'articolo 4-quinguies, del decreto legislativo 24 febbraio 1998, n. 58, ¢ aggiunto il
seguente:

« ART, 4-gquinguies.}

(Individuazione delle autorita nazionali competenti ai sensi del regolamento (UE) n, 2015/760
refativo i fondi di investimento europel & lurgo termine (ELTIF))

1. La Banca d'ltaliz ¢ ls Consob, secondo le rispettive attribuzioni e le finalitd indicate
dall’asticolo 5, sono le autorith nazionali competenti ai sensi del regolamento (UE) n. 2015/760.

2. La Banca d’Talia ¢ ' avtoritd competente ad autorizzare la gestione di un ELTIF da parte di
un gestore e ad approvare il regolamente dell’ELTIF in conformitd all’articolo 5 del -
regolamento (UE) n. 2015/760. Nel caso di prima istituzione di un ELTIF da parte di un
gestore, I’ antorizzazione ¢ rilasciata dalla Banca d'Italia, sentita la Consob, sui profili indicati
dall’articolo 5, paragrafo 1, lettera d), del regolamento (UE) n. 2015/760. La Banca d'Jtalia
provvede a iscrivere i gestor] autorizzali in una sezione distinta degli albi di cui agli articoli 35
e 35-ter, 8i applicano gli articoli 35, coruni 7 ¢ 3, ¢ 35-ter, commi 2 e 3.

3. La Banea d'lialia avtorizza la proroga prevista dell’articolo 17, paragrafo 1, del regolamento
(UE) n. 2015/760,

4, La Consob & Pautoritd competente a:

#) ricevere dalla Sgr ¢ dalla Sicaf che gestiscone PELTIF la notifica prevista dall articolo 31,
paragrafo 1, def regolamento (UE) n. 2015/760, per la cornmercializzazione in Italia delle quote
o delle azioni defl’ELTTF aph investitori professionali e agli investitori al deftaglio;

b) ricevere dalla Sgr ¢ dalla Sicaf che gestiscono PELTIF la notifica prevista dall’asticolo 31,
paragrafo 2, del regolamento’ (UE) n, 2015/760 per la commercislizzazione in wno Siato
detPUE diverso dall’italia delle quote o delle azioni dell’ELTIF agli investitori professionali e
agli investitori al deitaglio;

¢} ricevere dall’auforitd dello Stato membro di origine del gestore dell’ELTIF la notifica
prevista dail'arficolo 31, paagrafo. 2, del regolamento (UE) n. 2015/760 per la
commercializzazione in Halia delle quote o delle azioni dell’BLTIF agli investitori
professionali e agli investitori al dettaglio;

d) adempiere agli obblighi informativi verso P'ESMA previsti dall’articole 3, paragrafo 3, del
regolamento (UJE) n. 2015/760; '

¢) rvicevere il prospetto, e le relative modifiche, di cui all’articolo 24, paragrafo 1, del
regolamento (UE) n. 2015/760 con le modalith e nel termini stabiliti con proprio regolamento.

5. Alle procedure per la notifica di cui a] comma 4, lettere a), b) e ¢), si applicane, in quanto
compatibili, 'articolo 43 e le relative disposizioni affuative; non & richiesta I*intesa della Banca
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d’Ttalia prevista nei commi 4 e 3 di fale articolo, né Pacquisizione del parere di (ale Autoritd ai
gensi dei commi 6 & 8 del medesimo articolo,

6. La Consob individua con regolamento le eventuali informazioni aggiuntive da inserite nel
prospetto rispetio a quelle previste neil’articclo 23, paragrafi 2, 3 ¢ 4, del repolamento (UE} n.
2015/760, al fine di permetiere agll investitori di effettuare una valutazione informata
sull’investimento loro proposta €, In particolare, sui relativi rigehi,

7. Per assicurare il rispetto del presente articojo nonché del regolamento indicato dal comma 1,
la Banca d’ltalia e ia Consob dispongono, secondo le tispettive attribuzioni e le finalitd
dell’articolo 3, dei poteri loro aftribuiti dal presente decreto in materia di gestione colleftiva
del risparmio nonché dei poteri previsti dal tegolamento (UE) n. 2¢15/760. ».

ART.2
(Modifiche alla parte V, titalo 1T, del decreto legislativo 24 febbraio 1998, n. 58)

. All'articolo 188, comma 1, del decreto legislativo 24 febbraio 1998, n. 58, dopo le parole: «

“fondo europeo per I'imprenditoria seciale™ » sono inserite le seguenti: ¢ “ ELTIF™.0 * fondo di
investimento europen a hango termine™; », ¢ le parole: « e n. 346/2013, relativo ai fondi ewropei
per U'imprenditoria sociale (EuSEF) » sono sostituite dalle seguentis « n. 346/2013, relativo ai
fondi europei per Pimprenditoria sociale (EwSEF) e n, 2015/760, relativo al fondi &
investimentc curopel a lungo termine, %,

All’articolo 190 del decreto legislativo 24 febbraic 1998, n, 58, sono apportate le sepuenti
modificazioni:

a) al comma 2-bis, letters b-bis), dopo le parole: « della Commissione » sono Ingerite le
seguenti; « , del regolamento (UE) n. 2015/760, »;

b) dopo il comme 2-bis & aggiunto il seguente:

¢ 2-bis.l. La medesima sanzione prevista da! comma 1 si applica anche in caso di
inosservanza delle norme tecniche di regolamentszione ¢ di attuazione relative ai
regolamenti di cui al comma 2-bis, leftere 2), b), b-bis) e b-ter), emanate dalla Commissione
eurcpea ai sensi degli articoli 10 ¢ 15 del regolamento (CE) n. 1095/2010. ».

ART.3

(Clausola di invarianza finanziaria)

1. Dall’sttuazione del presente decreto non devono derivare nuovi o maggiort oneri a carico della
P

&

finanza pubblica. Le amministrazioni intetessate provvedono all’attuazione dei compiti derivanti
dal presente decreto con le risorse umane, strumentali e Ananziarie disponibili a legislazione
vigente, - ' . )



