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RELAZIONE ILLUSTRATIVA

Sulla-base dell’Allegato A della legge di delegazione suropea n.163 del 2017 recante le disposizioni
di delega necessatie per I’adezione delle direttive dell'Unione europea pubblicate nella Gazzetta
Ufficiaie dell’Unione Europea, nonché per Iattuazione degli altri atti dell’Unione Buropea necessari
all’adeguamento dell’ordinamento intetno al diritto ewropeo, viene predisposto il presente decreto
legislativo che contienc le disposizioni necessarie per Iattuazione della direttiva (UE) 2017/828 del
Parlamento europeo e del Consiglio, del 17 maggio 2017, che modifica la direttiva 2007/36/CE
(Shareholders’ Rights Directive o “SHRD’) per quanto riguarda I’incoraggiamento dell’impegno a
lungo termine degli azionisti,

La direttiva SHRD come modificata dalla-direttiva-2017/828/UE - di seguito “Direttiva” - & volta a
migliorare la governance delle socicta-quotate, rafforzandone cosl la competitivitd e la sostenibilita
a lungo termine, in particolare tramite un maggiore e pil) consapevole coinvolgimento e impegno
degli azionisti nel governo societario, nel medio e lungo termine, ¢ la facilitazione del¥’esercizio
dei diritti degli stessi, obiettivi espressamente previsti nel testo della Direttiva.

La Direttiva ¢ di “armonizzazione minima” ¢ prevede in vari punti la facoltd degli Stati membri
di introdurre o mantenere deroghe o requisiti pit stringenti, in considerazione delle specificita del
diritto societario nelle diverse giurisdizioni dell’Unione Europea. Infatti, I’art. 3 della Direttiva,
rimasto invariato, recita: [lla presente direttiva non impedisce agli Stati membri di imporre
obblighi ulteriori alle societa o di adottare ulteriori misure intese ad agevolare !'esercizio, da
parte degli azionisti, dei diritti indicati nella presente divettiva.”. Tale principio ¢ contenuto
anche nei considerando n. 55 della Direttiva 2017/828/UE: “[lla presente direttiva non
impedisce agli Stati membri di adottare ¢ mantenere in vigore disposizioni piit rigorose nel
settore disciplinato dalla presente direttiva per facilitare ulteriormente Uesercizio dei diritti degli-
azionisti, promuovere il loro impegno e tutelare gli interessi degii azionisti di minoranza, nonché
conseguire altre finalita quali la sicurezza e la soliditc degll enti creditizi ¢ delle istituzioni
finanziarie. (..)".

Per I'adeguamento dcll’ordinamento interno slle disposizioni della Direttiva, il presente
decreto legislativo modifica la normativa nazionaie contenuta in norme di rango primario, come
il testo unico delle disposizioni in materia di-intermediazione finanziaria di cui al decreto
legislativo 24 febbraio 1998, n. 58 (*TUF"), il cedice civile nonché il d.1gs. 209/2005 (codice delle
assicurazioni private) e il d.lgs. 252/2005 (disciplina delle forme pensionistiche complementari).
L’attuazione della Direftiva richiederad anche la modifica di norme di rango secondario, come i
regolamenti adotiati dalle Autoritd competenti in attuazione di specifiche deleghe legislative cosi
come I’esercizio di nuovi poteri regolamentari.

Ii decreto legislativo si compone di 8 atticoli,

Articolo I - Modifiche al codice civile

Al fine di favorire il controllo degli azionisti sulle operazioni con parti correlate, ¢ limitare pertanto il
rischio di fenomeni espropriaiivi realizzati con tali operazioni, la Direftiva ha introdotto aicunc
previsioni volte ad assicurare un’informativa tempestiva ¢ adeguati presidi di tutela nel processo di
deliberazione di tali operazioni. Nell’individuazione dei presidi di tutela per Papprovazione delle
operazieni con patii corrclate, la Direftiva non impone la competenza decisionale di uno specifico
organo sociale ma rimette agli Stati membri la definizione di adeguate procedure di approvazione



delle operazioni con parti correlate, a tutela degli interessi della societd e dei suoi azionisti (art, 9-
quater della Direttiva).

L'art. 2391-bis del codice civile, introdotio nell’ambito della riforma del diritto societario!, gia
richiede alle societd italiane quotate (= 2 gquelle con azioni diffuse tra il pubblico in misura rilevanie?)
di adottare regole di trasparenza e correttezza sostanziale e procedurale per ii compimento di
operazioni con parti correlate, affidando ealla Consob la fissazione dei principi che gli organi
amministrativi sono tenuti ad osservare nella definizione di procedure aziendali per il compimento di
tali opcrazioni. I principi definiti dalla Consob disciplinano le operazioni con parti correlate “in
terimini di competenza decisionale, di motivazione e documentazione”, La regolamentazione
secondaria, adottata dalla- Consob nel 2010, individua specifici obblighi di trasparenza per le
operazioni con partt correlate e principi procedurali che affidano un ruolo centrale agli amministratori
indipendenti nell’istruzione ¢ nell’approvezione di tali operazioni. Le regole di trasparcnza ¢
procedurali sono diversamente graduate in funzione della “rilevanza” delle operazioni, definita sulla
base di indicatori prevaleiiemente quantitativi (operazioni di minore rilevanza e operazioni di
maggiore rilevanza),

L'art. 1 del presente decreto legislativo reca aleune modifiche all’articolo 2391-bis ¢.c. in tema di
operazioni con parti correlate, al fine di dare-attuazione all’art. 9-gquater introdotto dalls Direttiva,
comunque in un’ottica di mantenimento dei presidi di tutela gia previsti dal diritio nazionale,

In particolare, il citato art.1 tnodifica 'art. 2391-bis c.c., con Pintroduzione di un nuovo comma (il
terzo), volto a specificare i contenuti che la regolamentazione secondaria della Consob deve prevedere
- laddove non fosse gid in linea - per dare attuazione alla Diretliva. La nuova previsione del codice
civile affida alla Consob P'individuazione a livello regolamentare degli aspetti di dettaglio della
disciplina, al fine di assicurare la conformitd del quadro normativo italiano con le_definizioni, le
regole di trasparenza e procedurali ¢ le reiative possibilita di esenzione previste dall’art. 9-guater della
Direttiva, In particolare, alla regolamentazione della Consob & affidata, in conformitd all’articolo 9-
quater della direttiva 2007/36/CE, introdotio dall’asticolo 1, punto 4, della direttiva 2017/828/UE, la
definizione almeno del seguenti aspetti;

a) le soglie di rilevanza applicabiit aile operazioni, tramite fa definizione di indici quantitativi (In linea
con art. 9-quater, par. 1 della Direttiva) legati al confrovalore dell’operazione o al suo impatto su uno
o pitt parametri dimensionali della societd. Tali parametri possono essere patrimoniali o di altra
natura, come ad esempio la capitalizzazione di mercato, Alla Consob ¢& alfresl consentito di tener
conto della natura dell’operazione e della tipologia di parte correlata ai fini della definizione dei criteri
di rilevanza. La delega regolamentare consente pertanto al repolatore, come gid nella disciplina
vigente, di prevedere soglic di rilevanza differenziate sulle quali calibrare le regole procedurali e di
trasparenza;

b) delle regole procedurali e di trasparenza proporzionate rispetto alla rilevanza e alle caratteristiche
delle operazioni, alle dimensioni delle societa ¢ al tipo di societa che fa ricorso al mercato del capitale
di rischio (con azioni quotate o diffuse) nonché dei casi di esenzionc dall’applicazione, in tutto o in
parte, delle predette regole (In linca con art. 9-quater, par. 2-8 della Direttiva),

1n particolare con il correttivo alla riforma del diritto socictario di cui al d.1gs. n. 31672004,

2 Tenuto conto dell’importanza della disciplina sulle opetazioni cou parti correlate anche per {e societd con azioni diffuse
tra il pubblico in misura rifevante, in quanto previene irischi connessi aile operazioni In potenziale conflitte di interessi,
non si ritiene di circoserivere ambito applicativo dell’art. 2391-bis ¢.c., defirito in occasione dei correttivo alla riforma
de! diritto societario (d.igs n. 310/2004),
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c) dei casi in cui gli amministratori o gli azionisti coinvolti neli’operazione con parti correlate siano
tenruti ad astenersi dalla votazione sulla stessa ovvero misure di salvaguatdia a tutela dell’interesse
della societa in presenza delle quali gli azionisti coinvoiti nell’operazione possono prendere parte alla
votazione sulla stessa (In linea con art. 9-quater, par. 4, terzo e quarto periodo della Direitiva).

Tra i nuovi contenuti della Direttiva si scgnala, in particolare, Iintroduzione di un obbligo di
astensione dalla deliberazione sull’operazione con parte correlate per-gli amministratori e i soci
coinvolli nella medesima operazione. Solo con riferimento agli azionisti la Direttiva prevede la
possibilitd per gli Statt membri di individuare misure di salvaguardia al fine di consentirne la
partecipazione al voto.

Con specifico riguardo agli amministratori, nel decreto 1'individuazione delle ipotesi in cui sussiste il
coinvolgimento dell’amministratore nell’operazione e incui & previsto, quindi, I’obbligo di astensione
de! medesimo amministratore-¢ delegata alla regolamentazione secondaria della Consob, Tale
previsione sull’astensione dell’amministratore non deroga all’att. 2391 c.c. ¢, pertanto, non fa venir
meno gli obblighi di trasparenza ¢ motivazione previsti dall’art. 2391 c.c, in materia di interessi degli
amministratori, obblighi che sono espressamente tenuti-fermi ai sensi del nuovo comma.

Conriferimento agli effetti dell’astensione degli amministratori sul quorum costitutivo per le delibeic-
dell’organo amministrativo, si tetrd conto dei principi gid enucleati in relazione alle norme vigenti che
prévedono obblighi di astensione per gli amministratori portatori diun interesse in conflitto per conto
proprio o di terzi (cfr, 'art. 53, comma 4, Testo Unico Bancaric). Con riferimento agli effetti
dell’eventuale obbligo di astcnsione in assemblea degli azionisti coinvolti nell’aperazione con parle
correlata si rinvia a quanto previsto dall’art. 2368, terzo comma, del codice civile, sccondo cui, salvo
diversa disposizione di legge, le azioni per le quali-non pud essere esercitato il diritto di voto sono
computate ai fini delia regolare costituzione dell’assemblea.

Con specifico riguardo ai soci coinvolti in un’operazione con parte correlate, in coerenza con la
posizione espressa dall’Italia durante il negoziato sulla Direttiva, il decreto non impone un obbligo di
astensione generalizzata. Una tale previsione impedirebbe, infatti, agli azionisti di controllo di
esercitare il proprio voto in operazioni di competenza assembleare che li coinvolgano, rappresentando
una sofuzione non ottimale in un conteste di assetti proprietari concentrati quale quello del mercato
itsliano, in quanto deresponsabilizzerebbe i soci di riferimento, attribuirebbe alle sole minoranze le
decisioni su operazioni straordinarie talvolta strategiche per 'emittente, e disincentiverebbe la stessa.
quotazione delle imprese.

L’impatio di una tale previsione non pud infatti prescindere dall’osservazione degli assetti proprietari
delle societd ifaliane, che si caratterizzano per ia netta prevalenza di strutture proprietarie concentrate,
Secondo le piti recenti rilevazioni della Consob, nell’86% delle socicta quotate & presente un socio di
riferimento, titolare della maggioranza assoluta o rclativa del capitale sociale, ovvero esiste una
coalizione di soci legati da un patto parasociale che raggruppa la medesima partecipazione. In questo
contesto, essendo frequente il compimente da parie delle societd quotate di operazioni con soci di
controlio o che esercitano un’influenza significativa (delle 484 operazioni di maggiore rilevanza con
parti conelate che sono state oggetto di un documento informativo dal 2011 al giugno 2018, 1°82% ba
riguardato operazioni poste in essere con soci di controllo o che esercitano un’influenza significativa
sulla socictd quotata®), un eventuale obbligo di astensione dei soci coinvolti nell’operazione avrebbe
una portata applicativa molto significativa.

3 Rlaborazioni Consob. Riferendosi alle sole operazioni di maggiore rilevanza, il dato softostima il fenomeno delle
cperazioni con parti corelate, che inchude anche quetls di minore rilevanza.
3



Per tali ragioni, & delegata alla Consob la definizione di adeguate misure di salvaguardia che, in linea
con la Direttiva, “si applicano prima o in occasione della procedura di votazione per tutelare gl
interessi della socieia e degll azionisti che non sono una parte correlata, inciusi gli azionistl di
minoranza”, in presenza delle quali il socio ecoinvolto nell’operazione con parte correlata pud
pattccipare ulia votazione, Tale scclla consente di prescrvare 1 presidi gid previsti dalla
regolamentazione adottata dalla Consob, che soio in presenza di un avviso contrario degli
amministratori indipendenti sulla praposta di operazione da sottopotre al voto dei soci, prevedono che
il compimento dell’'vperazione stessa sia impedito qualora la maggioranza dei soci non correlati
votanti esprima voto contrario.

Articelo 2 - Modifiche alla Parte II1, Titolo II-bis, Capo 1V del TUF
L’art. 2 reca le modifiche alla Parte I, Titolo Ii-bis, Capo 1V, del TUF.

In particolare, 1'art. 82 del TUF in tema di attivitd ¢ regolamento deiia-gestione accentrata, viene
modificato con I'inserimento di un nuovo comina 4-bis funzionale a delegare alla Consob, d’intesa
coir-la Banca d’Italia, il potere di adottare disposizioni attuative della Direttiva per quanto concerne
taluni aspetti relativi alla disciplina dell’identificazione degli azionisti, della trasmissione delle
informazioni ¢ dell’agevolazione dell’esercizio dei diritti degli azionisti. La Consob sard chiamata, tra
Paltro, a stabilire le attivit che depositari centrali ed intermediari sono tenuli a svolgere ai scnsi della
medesima direttiva, i soggetti-coinvolti nel processo di identificazione degli azionisti di cui all’art. 83-
duodecies e le relative modalitd operative, nonché ad adottare le ulteriori necessarie disposizioni per
gli aspetti connessi alla disciplina della gestione accentrata. Quest’ultima disciplina & gia oggetto della
polestd regolamentare delle- Autoritd ai sensi del secondo comma del medesimo aiticolo, cui sono
apportate talune modifiche di coordinamento.

All’art, 83-novies, comma 1, viene introdotta una nuova lettera g-bis) al fine di imporre espressamente
a carico degli intermediari gii obblighi di trasmissione delle informazioni che saranno esplicitati in
esercizio della citata delega regolamentare.

Allo scopo di rafforzare la trasparcnza sui costi dei servizi resi dagli intcrmediari & introdotto, dopo
’atticolo_83-novies, un nuovo articolo 83-novies,1 che recepisce [*art, 3-guinquies della Direttiva in
tema di non discriminazione, proporzionalitd ¢ trasparenza dei costi, Tale disposizione impone agli
intermediari e ai depositari centrali di comunicare al pubblico i corrispettivi per i-servizi prestati ai
sensi della Direttiva, introducendo un vincolo nella definizione di tali corrispettivi al fine di garantive
che gli stessi siano non discriminafori e proporzionati ai costi effettivamente sostenuti per la loro
prestazione, Non si & ritenuto opportuno esercitare ’opzione rimessa agli Stati membri di vietare agli
intermediari la richiesta di commissioni, per i servizl dagli stessi forniti dal momento che tale divieto
impedirebbe loro di recupetare dalla clientela i costi sostenuti per I'implementazione dei processi. '

In materia di identificazione degli azionisti, Iart. 3-bis della Direttiva configura un diritto degli
emittenti a identificare in qualsiasi momento gli azionisti, al fine di favorire, tramite la comunicazione
tra emittente e soci, I’esercizio dei diritti di questi ultimi o il loro impegno (c.d. engagement) nei
confronti della socictd, La Direttiva consente agli Stati membri di limitare I’identificazione agli
azionisti titolari di una partecipazione minima di capitale, da definire in misura_non superiore ailo
0,5%.

La disciplina dell’identificazione degli azionisti gid introdotta dal Legislatore italiano nel 2010 ha
configurato [’identificazione comc una facoltd, da prevedere specificamente nello statuto, ferma
restando 1a possibilitd per i soci di negare il proprio consenso ad essere identificati (c.d. opt-out del
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socio). Nel definire tale notma, si era considerata la circostanza che identificazione degli azionisti
assume rilevanza non solo per la comunicazione emittente-soci ma anche per il corretto
funzionamento del mercato per il coniroflo societatio: l'identificazione potrebbe costituire infatti una
misure c.d, “difensiva” per scoprire |’esistenza di soggetti interessati ad acquisire una partecipazione
significativa nell’emiiiente ma al di sotto della soglia di rilevanza per la trasparcnza proprictaria
individuata in attuazione della c.d. Direttiva Transparency (dal 2016 aumentata dal 2% al 3% del
capitale sociale o 5% nel caso di PMI}.. I’identificazione potrebbe quindi avere ricadute negative
sull’efficienza del mercato del controlio societario poiché consente agli amministratori o, per il loro
tramite, agli azionisti di riferimento di venire a conoscenza di azionisti che mirano ad acquisire
partecipazioni significative ¢ svelarne I’esistenza (rendendo coslt pit onerosa la costiluzione di una
partecipazione iniziale significative, c.d. teehold) o intraprendere altre misure difensive.

Per tali ragioni, i'talia ha sostemuto nel negoziato sulla Direttiva la previsione del predetto “opt-out ™
del socio (in linea con la disciplina vigente in Italia) ovvero, in alternativa, la limitazione dell’ambito
applicativo del processo di identificazione agli azionisti titolari di una partecipazione di capitale
superiore allo 0,5%, per far si che tale processo si concentri su quegli azionisti titolari di nna
partecipazione “qualificata”, che pil potrebbero avere interesse ad essere identificati per avviare
effettivamente un engagement con la societa,

Coerentemente con tale scelta, il presente decreto legislativo limita I’identificazione agli azionisti
titolari di una partecipazione superiore atlo 0,5% del capitale sociale con diritto di voto; al di sotto di
tale soglia, dunque, non sussiste in capo agli emittenti un diritto di identificare i propri azionisti.
Peraltro, la disciplina non preclude ad alcun azionista al di sotto dello €,5% del capitale, qualora fosse
nel suo interesse, di farsi conoscere dall’emittente stabilendo di sua iniziativa un contatto con lo stesse
al fine di instaurare un dialogo diretto,

La soglia di rilevanza stabilita ncll’art. 83-dwodecies & calcolata sulla base del capitale sociale
rappresentato da azioni con diritto di voto (senza tener conto dell’eventuale maggiorazione dei dititti
di voto conseguita in applicazione della disciplina prevista dall’art. 127-quingules del TUF). In
conformita con il Regolamento di esecuzione 2018/1212/CE del 3 settembre 2018 (¢f#. Tabella 1, A,
riga 7), ’emittenite & tenuto a precisare nella richiesta di identificazionc il numero assoluto di azioni
corrispondente alla soglia di partecipazione rilevante, Si specifica, inoltre, che gli intermediari
saranno tenuti a comunicare i dati identificativi dei titolari di sttumenti finanziari che risultino
detenere sul conlo un numero di azioni supetiore a quells indicato dall’emittente, senza necessitd di
svolgere ulteriori ricerche presso altii intermediati ai fini della verifica del superamento o meno della
soglia di possesso azionario indicata neil’art. 83-duodecies del TUF. Ulteriori dettagli in merito alle
modalitd applicative potranno essere definiti in normativa seccondaria in attuazione della delega
regolamentare prevista dal nuovo comma 4-bis dell’art. 82.

I presente decreto legislativo mantiene Pobbligo per la societd di rendete nota al metcato
{attivazione di una procedwra di identificazione con un comunicato stampa e di aggiornare il libro
soci sulla base dei dati ricevuti (comma 4 dell’art. 83-dwodecies) nonché il diritto per una minoranza
qualificata di azionisti di richiedere alla societd di effettuare 1’identificazione dei soci (comma 3
dell’art. 83-duodecies). A quest’ultimo riguardo, la previsione dell’identificazione quale diritto delle
minoranze, volta a facilitare I’esercizio coordinato dei loro dititti sociali, & in linea con la finalita -
espressamente menzionata dal considerando 6 della Direttiva 2017/828/UE tra ghi ulteriori scopi
perseguibili dagli Stati membsi tramite 1'identificazione - di favorire la cooperazione tra gli azionisti,
finalitd che risulta particolarmente ritevante in un mercato a proprield concentrata quale quello
italiano. Inoltre, con riguardo al trattamento e alla conservazione dei dati identificativi degli azionisti,
Part. 3-bis, par. 4, della Dircttiva pone limiti stringenti che possono essere superati qualora il
trattamento di tali dati assolva finalit3 diverse stabilite dagli Stati membri, Pertanto - tenuto conto che
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il diritte di identificare gli azionisti, come recepito dal presente decreto, assolve 'ulteriore citata
finalita di agevolare il coordinamento tra soci - il trattamento e la conservazione dei dati identificativi
non soggiacciono ai limiti previsti dalia Direttiva e possono essere liberamente disciplinati dallo Stato
membro. Al rignardo, l'art. 82, comma 4-bis, del TUF delega i« Consob = definite in
regolamentazione secondaria le modalitd e i {ermini- per la conservazione e il trattamento dei dati
acquisiti ai sensi dell’att, 83-duodecies.

In linea con {a normativa vigente, ¢ stata inoltre mantentta la possibilitd per le societd con azioni
ammesse alla negoziazione sui sistemi multilaterali di negoziaziene di prevedere in via statutaria
’applicazione della disciplina dell’'identificazione di cui all’art. 83-duodecies del TUF, secondo le
nuove modalitd definite in tale norma,

Infine, si infroduce un nuove comma 2-bis all’art. 83-duodecies, al fine di recepire quanto disposto
dall’art, 3-bis, paragrafo 6, della Direttiva, il quale prevede che gli Stati membri assicurine che
I'intermediario che comunica le informazioni relative all'identitd degli azionisti conformemente alle
norme stabilite nel medesimo articolo non sia considerato in violazione di eventuali restrizioni alla
comunicazione di informazioni imposte da clausole contrattuali o da disposizioni legislative,
regolamentari o amuninistrative, Viene-pertanto disposto che gli intermediari ¢ i depositari centrali
“sono legittimatl ad adempiere alle richieste dei dati identificativi degli azionisti formulate da. .
emitlenti aventi la sede legale in urn altro Stato membro dell’Unione europea con azieni ammesse
alle negoziazioni nei mercati regolamentati italiani o di altri Stati membri dell’Unione europea”,

Arficelo 3 - Modifiche alla Parte IV (Titolo III, Capo II} del TUF

L’art, 3 reca modifiche alla Parte IV (Titolo III, Capo II} del TUF in merito alla relazione sulla
politica di remunerazione e sui compensi corrisposti ¢ introduce la sezione sulla trasparenza degli
investitori istituzionali, dei gestori di attivi e dei consulenti in materia di voto.

L art. 3, comma 1, del presente decreto legislativo reca attuazione delle norme delia Direttiva in
matcma di remunerazione dei componenti degli organi di amministrazione, direzione e controllo (artt.
9-bis e 9-ter).

In particolare, I"art. 9-bis introduce il diritto dei soci di esprimersi sulla politica di remunerazione dei
componenti degli organi di amministrazione, direzione e controllo, individuandone altresi le finalita ¢
i contenuti. Quanto alla natura del voto, & rimessa agli Stati membri la scelta di prevedere un voto di
natura vincolante {(approvazione) ovverp meramente consultiva, Quanto al contenuto della politica, la
nuova Direttiva richiede che, in caso di attribuzione di remunerazione variabile, la politica stabilisca
criteri basati su performance finanziarie e non finanziarie, e specifica gli elementi che devono essere
resi noti per consentire ai soci di esprimere il proprio voto.

1’art. 9-fer prevede inoltre che le societd quotate prcdispongano e soffopongano al voto consultivo dei
soci una relazione sui compensi con‘isposti neil'esercizio di riferimento contenente Pillustrazione
dettagliata dei compensi ricevuti ncll’esercizio di ﬂfcrxmento, in qualsiasi forma e a qualsiasi titolo

dalls societd quotata o da sociefd del gruppo.

Il recepimento nell’ordinamento italiano di {ali nuove previsioni avviene tramite I’adeguamento della
normativa gid introdotla nel TUF dal d.1gs. n. 259/2010 per dare attuazione alle raccomandazioni della
Commissione europea in materia di remunerazione degli amministvatori di societd quotatc?, In tale

4 Raccomandazione 2004/913/CE relativa alla promozione di un regime adeguato per quanto riguarda Ja remunerazione
degli amministratori delle-societa quotate; Raccomandazione 2005/162/CE sul ruolo degli amministratori senza incarichi
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occasione & stato introdotto, con 'art. 123-fer, I'obbligo per le societda quotate di pubblicare almeno
21 giorni prima dell’assemblea di approvazione del bilancio una relazione sulla remunerazione,
approvata dal consiglio di amministrazione e articolata in due sezioni: (i) ia prima sezione illusira la
nolitica della societd in materia di remunerazicne dei componenti degli organi di amministrazione, dei
direttori generali e dei dirigenii con responsabilitd strategiche con riferimento almeno all’esercizio
successivo e le procedure utilizzate per "adozione e P'attuazione di tale politica; (if) la seconda
sezione illustra ciascuna delle voci che compongono la remunerazione dei componenti degli organi di
amministrazione ¢ di controllo, dei direttori generali e, in forma aggregata, dei dirigenti con
responsabilitd strategiche corrisposti, a qualsiasi titolo ¢ in qualsiasi forma dalla quotata e da societa
controllate o collegate. Al sensi della disciplina introdotta nel 2010, [a politica di remunerazione &
sottoposta al voto consultivo dei soci, fatte saive le diversc previsioni applicabili a banche e
assicurazioni ai sensi delle norme di settore che, tra ’altro, prevedono un voto vincolante sulle
politiche retributive.

Nel rcccpimento della Direttiva, & stata modificata la natura del voto dei soci sulla politica dj
remunerazione, prevedendo che tale voto abbia natura vincolante e allineando la disciplina
applicabile alla generalit deile societd quotate a quella di banche e assicurazioni.

La periodicita del voto sulla politica, che il vigente art. 123-fer del TUF prevede su base annua, & stata
estesa al pitl ampio orizzonte di tre anni, nell’intento di consentire alle societa di elaborare politiche di
remunerazione su un orizzonte pilt ampio di un singolo esercizio sociale. B’ stato inoltre previsto che
la politica di remunerazione sia softoposta al voto dei soci con una periodicitd coerente con la durata
della politica stessa e, comungue, almeno ogni tre anni, Il voto dei soci & altresi richiesto in occasione
di modifiche della politica; la scttoposizione della politica di remunerazione a una nuova votazionc in
caso di modifiche dei suoi contenuti che non siano meramente formali o chiarimenti redazionali &
coerente-con il quadm di maggior flessibilita complessivamente delineato e con Pesigenza di limitare
il rischio di variazioni della politica in assenza del coinvolgimento dei soci.

In attuazione della Direttiva, “le societa afiribuiscono esclusivamente compensi in linea con {a
politica di remunerazione” approvata dall’organo amministrativo ¢ “sa:topo.s‘ta al voto del soc?. T
consentito alle societd di discostarsi temporaneamente dalla politica in “circostanze eccezionali”,
ossia nelle situazioni in cui, come specificato nella stessa Direttiva (considerando 30), a deroga alla
politica sia “necessaria per soddz.sfare gli interesst a lungo termine e la sostenibilita della societc nel
complessa o per assicurarne la capacitd di stare sul mercato”; in tali casi, la politica deve definire le
condizioni procedurali in base alle quali la deroga pud essere appiicata e specificare gli elementi a cui
¢ pOSSlbIlc derogare (comma 3-bis dell’art. 123-rer),

In attuazione della Direttiva, all’art. 123-fer del TUF ¢ inalire introdotto 'obbligo per le societa di
sottoporre al voto ex-post dei soci anche la seconda sezione della relazione, relativa all’illustrazione
dei compensi corrisposti (comma 6 dell’art. 123-rer).

In merito all’attuazione dell’opzione concessa agli Stati membri di consentire alle “piccole ¢ medie
imprese” ai sensi della direttiva 2613/34/UE? di sottoporre la sezione della relazione sui compensi
corrisposti (seconda sezione) a una mera discussione assembleare senza votazione, la stessa non &
stata escreitata, anche in ragione della concreta prassi-assembleare che vede la maggior parte degli
azionisti_ esprimere il proprio voto per delega e in anticipo, anziché partecipare fisicamente
all’adunanza, Pertanto, la mancanza di una votazione avrebbe preciuso loro la possibilitd di esprimere

esecutivi o det membri del consiglio di sorveglianza delle socletd quotate e sui comitati det consiglio d’amministrazione o
di sorveglianza; Raccomandazione 2009/385/CE che integra le raccomandazioni 2004/913/CE e 2005/162/CE per quanto
riguarda il regime concerncnte la remuncrazione degli ammindstratori delle societd quotate. ;
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un dissenso suil’aftuazione della politica di remunerazione come descrilia nella sezione sui compensi
corrisposti,

Tanto considerato, il regime previsto dall’art, 123-ter discipling PMI e altre societd quotate in modo
wuniforme.

Il conienuto di entrambe le sezioni della relazione sulla remunerazione {ora definita “relazione sulla
politica di remunerazione e sui compenst corrisposti”y ¢ affidato alla regolamentazione secondaria
adottata dalla Consob, sentite Banca d'Italia ¢ Ivass per i soggetti tispettivamente vigilati (art, 123-zer,
commi 7 e 8),

Con specifico riguardo al contenuto della politica di remuncrazione (prima sezione), la
regolamentazione secondaria dovra conformarsi a quanto previste dall’art, 9-bis della Direttiva. Con
specifico riferimento al contenuto deila relazione sui compensi corrisposti (seconda sezione), la
normativa di attuazione dovra tener conto di quanto previsto dall’art. 9-fer della Direttiva, garantendo
al contempo il mantenimento dei pik elevati standard di trasparenza sui compensi corrisposti gid
previsti nell’ordinamento italiano ai sensi della norma in esame e della regolamentazione secondaria
della Consob (cfr, art. 84-guater del Regolamento n. 11971/1999), anche in attuazione della
raccomandazione CE 2004/913 che richiede (art. 5) una pit approfondita informativa sui diversi
elementi che compongono la remunerazione di ciascun membro degli organi sociali/direttore
generale,

Nello stesso art. 123-ter del TUF ¢ specificato altresl che la societd in tale documento deve illustrare
come ha tenuio conto del voto espresso 'anno precedente sullamedesima sezione.

In continuitd con le scelte da tempo assunte in materia e in un’ottica di maggiore trasparcnza, st
ritiene preferibile mantenere I’obbligo di rappresentare i compensi corrisposti non solo dalla quotata &.
da societa del relativo gruppo ma anche da societd collegate, tenuto conto delle possibili incertezze o
differenze di valutazione nell’applicazione delle nozioni di controllo di fatto, controllo congiunto o
influenza notevole, Tale estensione € consentita dalla Direttiva che, come detto, prevede la possibilita
per gli Stati membri di adottare o mantenere disposizioni pid rigorose “per facilitare ulteriormente
l'esercizio dei diritii degli azionisti, promuovere il oro impegno e tutelare gli interessi degli azionisti
di minoranza, noncné conseguire altre flnalitd quali la sicurezza e la solidita degli enti credifizi e
delle istituzioni finanziarie”. Peraltro, tale obbligo non pone oneri in capo alle societd collegate ma
solo sui soggeiit {amministratori, sindaci e altri dirigenti intercssati dalla norma) tenuti a fornire alla
societd e necessarie informazioni per redigere la relazione sui compensi corrisposti.

In attuazione della nuova Direttiva & introdotto nell’art. 123-fer TUF un comma (8-bis) che attribuisce
al revisore legale o societa di revisione legale il compito di verificare I'avvenuta predisposizione della
relazione sui compensi cotrisposti. Tale formulazione & in iinea con la ratio della corrispondente
previsione della Diteltiva, che configura in capo a tali soggetti un compito di mera verifica della
pubblicazione di informazioni, senza esprimere un giudizio sulle stesse, né di coerenza con il bilancio
né di conformitd alle norme (come invece, per esempio, viene espressamente previsto per-alcune delle
informazioni contenute nella relazione sul governo societario). La formulazione di tale compito & la
medesima di quella utilizzata per Panalogo compito assegnato al revisore sull’avvenuta
predisposizione della dichiarazione di carattere non finanziario ai sensi del d.igs. 254/2016.

II. L’art. 3, comma 2, del presente decreto legislativo, recepisce le nuove norme relative alla
trasparenza degli investitori istituzionali e dei gestori degli attivi nonché dei consulentj in materia di
voto (proxy advisor).



Infati, la Direttiva (dall’art. 3-ccties all’art, 3-decies) prevede obblighi di trasparcnza volti a
promuovere I'impegno (engagement) ¢ 'orientamento al lungo periodo di investitori istituzionali
(assicurazioni ¢ fondi pensione) ¢ gestori di attivi nell’investimento in societd quotale curopee e
assicurate adeguali flussi informativi nel rapporto contrattuale tra gestori degli attivi e investitori
istituzionali. Inoltr_c, ’art. 3-undecies della Direttiva stabilisce norme sulla trasparenza deil proxy
advisor.

1l recepimento di tali norme & realizzaio mediante ’introduzione delle relative disposizioni nella
disciplina degli emitienti con azioni quotate contenuta nel TUF; cid per ragioni sistematiche e in
coerenza con |"approccio del legislatore comunitario che ha inserito tale disciplina nella direttiva sui
diritti degli azionisti delle societd quotate - tenuto conto della rilevanza dell’operato di questi soggetti
sulla corporate governance degli emittenti quotati - e con la streita correlazione prevista dalle norme
in questione tra gli obblighi degli investitori istituzionali e quelli dei gestori di attivi. I Decreio
inserisce, quindi, una nuova sezione (Sezione I-fer, rubricata “Trasparenza degli investitori
istituzionali, dei gestori di attivi e dei consudent! in materia di voto”), all’interne della disciplina degli
emittenti nella Parte IV (“Discipling degli Emiitenti””) - Titolo I (“Emiftent?), Capo I (“Disciplina
delle societd con azioni guotate”) del TUF. Sono comunque previsti nell’ambito della disciplina
settoriale assicurativa e-delle forme pensionistiche complementari specifici rinvii al TUF.

La nuova sezione individua, in linea con la Direttiva stessa, { soggetti destinatari (gestore di attivi,
investitore istituzionale € consulente in materia di voto} e 1’'ambito applicativo delle norme. Quanto ai
fondi pensione, le nuove previsioni trovano applicazione ai soli fondi pensione occupazionali con
almeno 100 aderenti, dal momento che la Direttiva prevede Iesclusione dei fondi che sono sotto
questa soglia allorché lo Stato membro abbia inteso avvalersi in tutto o in parte delle esclusioni
ammesse dall’art. § della Direttiva (UE) 2016/2341, ipotesi questa che sisulta contemplata dalla
normativa italiana all’art. 15-quinquies del d.lgs, 252/2005, il quale prevede tale possibilita,
attribuendo alla Covip il potere di definire con Regolamento le norme che non trovano applicazione ai
fondi di piccole dimensioni (potere che & gia stato esercitato da Covip in alcuni casi).

I gestori di attivi ¢ gli investitori istituzionali sono soggetti alla disciplina non solo nel caso di
investimento in societd quotate in un mercato regolamentato ifaliano, ma anche nel caso investimento
in societad quotate in un mercato regolamento di un altro Stato membro dell’Unione Europea.

L’ambito applicativo delle previsioni in materia di trasparenza dei consulenti ¢i voto include, in
coerenza con la Direttiva, i soggetti che hanno sede legale in Italia e, qualora non abbiano la sede
legale o principale in un altro Pacse dell’Unione Europea, quelli che hanno in Italia una sede anche
secondaria, nella misura in cui tali soggetti, a titolo professionale ¢ commerciale, forniscano ricerche,
consigli o raccomandazioni di voto riguardanti socictd europee con azioni quotate in mercati
regolamentati di uno Stato membro dell’Unione Europea-{art. 124-guater).

L'urt, 124-quinguies richiede a investitori istituzionali (assicurazioni ¢ fondi pensione) e gesiori di
attivi di rendere note le informazioni in merito all’adozione di una politica di impegno nei confronti
delle societd partecipate o, in caso contrario, in merito alle motivazioni circa la mancata adozione
dclla stessa (approccio comply or explain). La politica di impegno descrive e modalith con cui tali
soggetti monitorano le societd su questioni rilevanti, quali la strategia, 1 risultati finanziart e non
finanziari, i rischi, {a strutiura del capitale, I'impatto sociale ¢ ambientale ¢ il governo societario, La
politica descrive, inoltre, se ¢ in quale modo gli investitori dialogano con le socictd partecipate,
esercitano 1 diritti di voto e gli altri diritti conmessi alle azioni, collabotano con altri azionisti o
comunicano con gli stakeholder dell’impresa nonché gestiscono conflitti di interesse attuali ¢
potenziali in relazione al loro impegno. Investitori istituzionali ¢ gestori di attivi sono inoltre tenuti,
sempre secondo il principio comply or explain, a pubblicare su base annua informazioni sulle
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modalita di attuazione della politica di impegno, fornendo una descrizione generale del
comportamento di voto, dell’eventuale ricorso a proxy advisor e una spiegazione dei voti piy
significativi, potendo eseludere quelli titenuti non significativi in relazione all’oggetio della votazionc
o delle dimensioni della partecipazione. 1 comma 6 dell’art. 124-quinguizs non trova applicazione nei
casi in cui il gestore di attivi eserciti il diritto di voto quale mero rapprcscma"lte di un investitore
istituzionale, avente il diritto di voto in assembles, e sulla base di istruzioni vincolanti da quest nltimo
impartite al gestore, Tale ipotesi si verifica per i fondx pensione, che conservano il diritto di voto circa
i valori mobiliari in gestione ¢ che, sulla base delle Istruzioni Covip (deliberazioni del 7 gennaio
1998), possono esercitare tale diiifto direttamente, ovvero tramite propri rappresentanti € possono
conferire la rappresentanza del fondo anche al gestore, con procura da rilasciarsi per iscritto e per
singola assemblea e conicnente istruzioni vincolanti,

L’art.” 124-sexies richicde agli investitori istituzionall di fornire informazioni sulla coerenza dei
principali elementi della propria strategia di investimento in azioni con il profilo ¢ la durata delle
proprie passivitd, nonché sul contributo di tale strategia alla generazione di un rendimento di medio-
lungo termine dei loro portafogli. Nel caso in cui Ia gestione del portafoglio sia attribuita a un gestore
di attivi (di diritto italiano o di altri Stati membri del!’Unione Europea®) & richiesta, secondo il
principio comply or explain, la trasparenza su specifici elementi dell’accordo con il gestore, tra cui le
modalitd con cui I’accordo incentiva il gestore di attivi ad allineare la strategia di investimento al
profilo e durata delle passivitd degli investitori istituzionali ¢ a prendere decisioni di investimento
basate sulla valutazione dei risultati finanziari ¢ non finanziari a lungo termine delle societd
partecipate,

L’art. 124-septies disciplina gii obblighi di comunicazione dei gestori di attivi nei confronti degli
investitori istituzionali (di diritto italiano o di altri Stati membri dell’Unione Europea 7} che hanno
affidato loro la gestione del pmtafoghu, nella prospettiva di garantire adepuati flussi informativi, sy
base annuale, sulle modalifd con cui la strategia di investimento rispetta ’accordo e contribuisce, al
rendimento dei portafogli nel medio-lungo termine. Tale informativa ¢ comunicata con la relazione
annuale del fondo, senza la necessita quindi di una comunicazione individuale, o, nel caso di gestione
di portafoglio, con il rendiconto periodico di gestione. Il gestore di attivi non ¢ tenuto a fare la
comunicazione in discorso qualora le informazioni richicste siano a disposizione del pubblico,

L'art. 124-octies contiene gli obblighi previsti dalla Direttiva in capo ai proxy advisor prevedendo la
pubblicazione annuale di una relazione contenente informazioni sulle caratteristiche essenziali delle
metodologie e delle fonti informative utilizzaic neli’elaborazione di ricerche, consigii e
raccomandazioni di voto ¢ sulle procedure volte a garantire la qualitd delle ricerche ¢ le qualifiche del
personale coinvolto. La relazionc contiene altresl una descrizione delle modalitd con cui si tiene conto
delle specificita di ciascun mercato e delle politiche di voto applicate per ciascuno di essi. Inolire,
devono essere descritte nella relazione le prassi di dislogo con gli emittenti oggetto delle ricerche, dei
consigli o delle raccomandazioni di voto o con altri stakeholder e le pulitiche di prevenzione e
gestione dei conflitti di interessi. La relazione illustra infine se il consulente in materia di voto
aderisce a un codice di comportamento, ovvero le rapioni della mancata adesione ad una ¢ piv delle
sue disposizioni ¢ sullc misure alternative adottate. Come previsto dalla Direltiva, 'art, 124-octies
richicde ai consulenti in materia di .voto di individuare e comunicare ai loro clienti, nell’ambito dello
svolgimento del servizio richiesto, qualsiasi conflitto di interesse reale o potenziale o relazione

¢ La norma trova applicazione nei casi in cui un investitore istituzionale quale definito ai sensi dell’art. 124-guater
(investitore istituzionale di diritto italiano) investa per il tzamite di un gestore di attivi definito ai sensi dell'art, 2, lett. )
della Dircttiva (gestore di attivi di diritto eurapeo),

7 La norma trova applicazione nei casi in cuf un gestore di attivi ai sensi dell’art, IM-quatel (gestore di attivi di diritto
italiano) investa per conto di un investitore istituzionale definito ai sensi dell’art. 2, lett. ¢) della Direttiva (investitore
istituzionale di diritto europeo),
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commerciale che possa influenzare I'elaborazione delie ricerche, dei consigli o delic raccomandazioni
di voto, unitamente aiie azioni volte ad eliminare attenuare o gestire tali conflitti. Infine, la norma
estende i poteri informativi attribuiti alla Consob dagli artt, 114,.commi 5 ¢ 6, e 115, comma 1, lett.
a), b) e ¢) del TUF ai proxy advisor soggetti alla disciplina italiana; tali poteri assicurano gli strumenti
per I'interlocuzione tra Autoritd di vigilanza e soggetti vigilati e consentono, in maniera pilt
immediata delle misure sanzionatorie e in un'ottica di vigilanza preventiva, di assicurare I’integrita ¢
la completezza dell’informativa al mercato. Si tratta, in particolare, dei poieri della Consob di
richiedere la comunicazione al pubblico di informazioni, ferma la possibilita di opporre reclamo per
grave danno, (art. 114, commi 5 e 6 del TUF} e di acquisire informazioni e procedere ad audizioni ¢
ispezioni (art, 115, comma 1, lett. @), &) ¢ ¢) del TUF); if richiamo all’art. 115 del TUF non ¢ stato
esteso ai pitt pervasivi poteri di indagine previsti tramite rinvio all’art, 187-octies del TUF in materia
di vigilanza sugli abusi di mercato.

La definizione dei termini e delle modalith di pubblicazione delle informazioni che investitori
istituzionali, gestori di attivi ¢ consulenti in materia di voto sono tenuti a osservare & rimessa alla
regolamentazione secondaria delle Autoritd competenti; in particolare, 'art. 124-novies prevede
I*aitribuzione dei necessari poteri regolamentari alle singole autoritd di vigilanza (Consob, Banca
d’Italia, Ivass e Covip) sulla base della proprie compeienze, individuando laddove necessario appositi
meccanismi di coordinamento e prevedendo Iaffidamento alla Consob della delega alla
regolamentazione dei consulenti in materia di voto.

IIL 1l comma 3 del decreto modifica P'art. 125-guater del TUF al fine di recepire {c norme deil’art, 3-
ter, paragrafo 2, della Direitiva in base alle quali gli Stati membri sono tenuti a prescrivere alle societd
di fornire agli intermediari le informazioni che queste ultime mettono a disposizione per consentire
Uesercizio dei diritti (paragrafo 1, lettera @), o in alternativa, un avviso che indichi la sezione del sito
internet in cui tali informazioni sono reperibili (paragrafo 1, lettera &), in maniera standardizzata e
tempestiva, '

Per il recepimento di tali disposizioni, il presente decreto introduce aii*art. 125-quater del TUF un
nuovo comma 2-bis che specifica il dovere per gli emittenti di trasmettere ai depositari centrali, con le
modalitd che saranno indicate nel regolamento di cui ail’art, 82 del TUF, le informazioni concernenti
la convocazione dell’assemblea ¢ le ulteriori informazioni necessarie per 1’esercizic dei diritti degli
azionisti individuate nella regolamentazione secondaria adoftata dalla Consob af sensi dell’art, 92,
comma 3, del TUF. Informazioni, queste, destinate ad essere tempestivamente trasmesse iungo la
catena degli intermediari fino all’azionista.

Con riferimento alle disposizioni della nuova Direttiva sull'agevolazione dell’esercizio dei diritti (art.
3-quafter), non ¢& stato necessatio adeguare le previsioni di fonte primaria, poiché non in
contraddizione con "impianto della Direttiva, L’ Auteritd competente interverrd, laddove necessario,
in via regolamentare (sulla disciplina degli emittenti o, ai sensi del nuovo comma 4-bis dell’art. 82,
nell’ambito della disciplina dei depositari centrali e deila gestione accentrata).

1V. Infine, l’art, 3, comma 4, del presente decreto modifica I’art. 127-fer al fine di migliorare le
condizioni applicative per esercizio del diritto degli  azionisti di presentate domande prima
dell’assemblea — e di ottcncre una risposta alle domande presentate — previste dall’art. 9 della
Direttiva. Con le modifiche inttodotte, anche in considerazione dei criteri generali di delega indicati
dall’art. 3Z, comma 1, lett, ¢}, della legge n. 234 del 2012, si ¢ inteso consentire alle societd di
dispotre di pit tempo per rispondere alle domande pervenute prima dell’assemblea sugli argomenti
all’ordine del giomo. In particolare, la presentazione delle domande da parte degli azionisti prima
dell’assembles potra avvenire:

11



- fino a cinque giorni prima deli’assemblea; in tal caso la societd fornisce risposta al piv tardi
durante i’assemblea;

- qualora i’avviso di convocazione preveda che la societd fornisca prima dell’assemblea una
risposta alle domande pervenute, fino al termine anticipato della record date (data indicata
all’art. 83-sexies, comma 2, ovverosia il settimo giorno di mercato aperto precedente la data
fissata per I’assemblea). In tal caso 'emittente dovrd fornire le risposte almeno due giomi
prima dell’adunanza dei soci sul proprio sito internet e lattestazione della titolaritd delle
azioni potrd essere fornita dai soci successivamente al termine per I'invio delie domande,
purché entro il terzo giorno successivo alla record date.

Avticolo 4 - Modifiche alla PARTE V “SANZIONI” del TUF

L’art. 4 introduce modifiche alla Parte V (“Sanzioni”) dei TUF per dare attuazione alla Direttiva che
riciiicde agli Stati membri di stabilire misure e sanzioni “¢fficaci, proporzionate e dissuasive”, “in
caso di viclazione delle disposizioni nazionali adottate in artuazione della presente direttiva®.

L’art. 190.1-bis del TUF, relativo alle violazioni della disciplina sulla gestione accentrata di strumenti
finanziari, individua ulieriori sanzioni amministrative per le violazioni poste in cssere da depositari
centrali e intermediari degli obblighi previsti dall’art. 83-novies, comma 1, lettere gj e g-bis), del TUF
¢ del nuovo art. 83-rovies.1 in maleria di non discriminazione, proporzionalita e trasparenza dei costi.

Si interviene inoitre sul comma 1, del’art. 154-guinguies (Pagamento in misura ridotta) introducendo
la lettera a-bis. 1) per allinearlo al citato art. §96.1-bis del TUF.

In materia di politica di remuncrazione ¢ compensi corrisposti, Vart. 192-bis det TUF - gia dedicato
alle sanzioni amministrative in materia di informazioni sul governo societario (per omissione delle
informazioni richieste dall*art. 123-bis, comma 1, lett. o) - & modificato per ricomprendere fattispecie
di violazione dell’mt. 123-fer del TUF. In particolare, & introdotta all’art. 192-bis una sanzione
amministrativa pccuniaria a carico delie societd (da euro diecimila a euro centocinquantamila) e a
carico dei soggetti che svolgono funzioni di amministrazione, direzione o di controllo (da euro
diecimiia a ewro centocinquantamila), oltre alle sanzicni alternative della dichiarazicne pubblica e
dell’ordine di porre termine alle violazioni. E, inoltre, introdotta all’art, 193 de! TUF, recanie, tra
Paltro, le sanzioni per le sccietd di revisione legale. una specifica sanzione amministrativa pecuniatia
(da euro diecimila a euro centomila) nei confronti del soggetto incaricato di effettuare lz revisione
legale che omctta di verificare Yavvenuta predisposizione della sezione della relazione sulla
remunerazione relativa ai compensi corrisposti.

Quanto alle violazioni della disciplina delle operazioni con parti carrelate di cui al combinato disposto
dellart. 2391-5is c.c. e delle relative disposizioni di attuazione, si introduce nel TUF un nuovo
articolo, att. 192-guinquies, con il quale si prevede una sanzione amministrativa pecuniaria in capo
alle societd (da-curo diecimila a euro centocinquantamila) e in capo ai soggetti che svolgono funzioni
di amministrazione e di direzionc (da euro cinquemila a euro centocinquantamila), quando la condotta
di quest’ultimi incide in modo rilevante sulla complessiva organizzazione o sui profili di rischic
aziendali, ovvero provoca un grave pregiudizio per la tutela degli investitori ¢ per la trasparenza,
Pintegrita ¢ il corretto funzionamenio del mercato (rinvio all’art. 190-bis, comma 1, iett. a}. Le nuove
previsioni sanzionatorie ricalcano I’impianto normativo del TUF in materia di sanzioni che prevede,
per ogni materia, in caso di violazione della normativa primaria e della normativa secondaria, una
sanzione nel confronti delle societd ¢ una sanzione nei confronti degli esponenti aziendali nelle ipotesi
in cui ricorrano particolari condizioni di gravitd, Tale scelta é altresl coerente con la disciplina del
seftore bancario in materia di attivitd di rischio nei confronti di coloro che possono esercitare,
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direttamente o indirettamente, un’influenza sulla gestione della banca o del gruppo bancario di cui

violazione delle norme primarie e delle relative disposizioni generali o particolari dell’autoritd di
vigilanza, una sanzione nei confronti delle societd e una sanzione nei confronti degli esponenti
aziendali nel caso in cui ricorrano particolari condizioni di gravita (cfi. artt. 144, comma 1, lett. ), ¢
144-ter del Testo Unico Bancatio).

In tema di trasparenza degli investitori istituzionali, dei gestori di attivi e dei consulenti in materia di
voto, inveee, il decreto introduce 1’art, 193-bis.1, che prevede sanzioni pecuniarie (da 2.500 a 150.000
eurc) nei confronti degli invesiiiori istituzionali ¢ dei gestori di attivi in caso di violazione degli
obblighi informativi, nonché nei confronti dei consulenti in materia di voto in caso di violazione degli
obblighi previsti a loro carico. Alle violazioni delle norme che riguardanc gestori di attivi, investitori
istituzionali. e consulenti in materia di voto sonmo applicabili, in alternativa alla sanzione
amministrativa pecuniaria ¢ nelle fattispecie ivipreviste, gli artt. 194-quater (ordine di porre termine
alle violazioni) e 194-septies (dichiarazicne pubblica) del TUF, nei quali sono introdotti specifici
richiami agli artt. 124-quinguies-124-octies del TUF. Le sanzioni sono applicate, secondo le tispettive
competenze e procedure sanzionatorie, dalla Consob per le violazioni da parte dei gestori di attivi e
dei consulenti in materia di voto, dall’IVASS per le violazioni da parte delle imprese di assicurazione
e daila COVIP per le violazioni da parte dei fondi pensione,

Articolo 5 - Modifiche al decreto legislativo S dicembre 2005, n. 252,‘ recante diseipling delle
forme pensionistiche complementari

L’art. 5 introduce modifiche al d.igs. 252/2005, con ’inserimento del nuovo articolo 6-bis, recante
disciplina delle forme pensionistiche complementari, che prevede I’osservanza delle disposizioni della
Parte IV, Titolo 111, Capo II, Sezione I-fer del decreto legislativo 24 febbraio 1998, n. 58 in tema di
trasparenza degli investitori istituzionali da parle dei fondi pensione con almeno cento aderenti, che
risultino iscritti aii’albo di cui all’articolo 19, comma 1, e che rientrino tra quelli di cui agli articoli 4,
comma 1, e 12, ovvero tra quelli deil’articolo 20 aventi soggettivita giuridica, attribuendo alla COVI

il potere di dettare disposizioni di attuazione in merito.

Articolo 6 - Modifiche al decreto legisiative 7 settembre 2005, n. 209, recanfe il codice delle
assicurazioni private

I.’art. 6 introduce madifiche al d.lgs. 209/200S recante il codice delle assicurazioni private,

Ai fini del rilascio dell’autorizzazione per I’acquisto di partecipazioni qualificate in imprese di
assicurazione, 'TVASS valuta Ia qualitd del potenziale acquirente sulla base di una serie di criteri
indicati nell’art. 68, comma 5, CAP, tra cut la reputazione del soggetto istante che comprende ma non
si esaurisce nel possesso dei requisiti di onorabilita di cui all'art, 77 CAP dettagliati dal DM, 11
novembre 2011 n..220.

Anche per 1 profili concernenti la materia delle remunerazioni, con il presente decreto legislativo si
provvede a rafforzare I'impianto normativo primario per il comparto assicurativo. Cid appare
necessario in quanto il legislatore europeo ha gia inquadrato nell’ambito degli Atti Delegati, di diretta
applicabilita nell’ordinamento nazionale, le disposizioni sulle remunerazicni (articoli; 258 che impone
I’adozione di una politica sctitfa in materia di remunerazioni, 275 che delta i principi cui devono
informarsi le remunerazioni, nonché ulteriori previsioni per i profili dell’informativa al pubblico e
all’autoritd), riconducendo tale disciplina nel novero delle previsioni in materia di sistema di
governance dell’impresa assicurativa o riassicurativa. Analogo approccio & recato dalle misure
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europee di terzo livello EIOPA {Guidelines in materia di governance che contengono orientamenti in
materia di remunerazione},

L'inserimeiiio della disciplina in materia di remunerazione nel CAP assicura anche un inquadramento
sistematico delle disposizioni di dettaglio gia adettate dalle autoritd in conformitd con il quadro di
riferimento europeo in materia, al fire di attuare il necessario allineamento con la normativa del
settore bancario.

Articolo 7 - Disposizioni finaji
L’art, 7 reca le disposizioni transitorie e finali.

WNei decreto & inserita una disposizione finale volta a definire il regime transitorio. delle disposizioni
del presente decréto, la cui entrata in vigore & fissata al 10 giugno 2019, fatti salvi i diversi termini di
applicazione delle disposizioni modificaic o introdotte ex novo,

1’art. 7 del presente decreto legislativo specifica che: (7) i nuovi obblighi in materia di identificazione
degli azionisti, trasmissione delle informazioni e agevolazione dell’esercizio dei diritti di vota, in
linea con quanto previsto dall’art. 2,_par, 1, della direitiva 2017/828/UE, trovano applicazione a
decorrere dalia data di applicazione del Regolamento di esecuzione (UE) 2018/1212 del 3 scttembre
2018; (i) le modifiche all’art. 123-ter trovano applicazione a partire dalle assemblee convocate per
Vapprovazione dei bilanci relativi agli esercizi finanziari aventi inizio a partire dal 1° gennaio 2019;
(#ii) le norme in materia di trasparenza di investitori istituzionali, gestori di attivi e consulenti in
materia di voto si applicano decorso un anno dalia data di entrata in vigore del presente decreto (iv) le
modifiche alla disciplina sul diritto di porre domande per 1’assemblea si applicano alle assemblee i}
cui avviso di convocazione sia pubblicato a decorrere dal 1° gennaio 2020.

Le Autorita competenti sono tenule ad adottare le disposizioni di attuazione entro centottanta giorni
daila data di entrata in vigore del decreto (ad eccezione di quelle relative ai nuovi obblighi in materia
di identificazione degli azionisti, trasmissione delle informazioni e agevolazione dell’esercizio dei
diritti di voto che dovranno essere emanate entro 24 mesi dali’adozione degli atti di esecuzione di cui
ali’articolo 3-bis, paragrafo 8, all’articolo 3-ter, paragrafo 6, e all’atticolo 3-quater, paragrafs 3, della
direttiva 2007/36/CE). Fino alla data di entrata in vigore delle nuove disposizioni nelle corrispondenti
materie, sono vigenti le disposizioni di attuazione adottate ai sensi delle previsioni sostituite o
abrogate dal presente decreto.

Si introduce altresl un nuovo comma 4, funzionale a recepire il criterio dettato dall’art. 1, paragrafo 2,
della Direttiva, seconde il quale “Lo Stato membro competente a disciplinare le malerie oggetto della
presente direttiva & lo Stato membro in cui la societd ha la sede legale [...].”. Tale ctiterio &
richiamato altresi dal considerando 8 del Regolamento di esecuzione, che recita “La legislazione
nazionale della sede legale dell’emiitente stabilira quali sono gli 0bblighi che gli intermediari devono
concrelamente soddisfare al fine di agevolare l'esercizio dei diritti degli azionisti. Essi includeranno,
ove necessario, |'obbligo di confermare la legittimazione degll azionisti a partecipare all'assemblea
generale e ['obbligo di trasmissione dell'avviso di partecipazione all'emittente {...]”. Si specifica, di
conseguenza, che la disciplina prevista dalla Direttiva 2007/36/CE in materia di identificazione degli
azionisti, trasmissione delle informazioni e agevolazione dell’esercizio dei diritti, cosl come recepita
nell’ordinamento italiano, si applica ai soggetti dell’Unione o di paesi terzi sui cui conti siano
registrate azioni ammesse alla-negoziazione in un mercato regolamentato emesse da societa italiane.

Si individua altresi nella Consob I Autorita competente ad informare la Commissione europea in
merito a sostanziali difficoltd pratiche nell’applicazione di tali disposizioni e delle altre previste dal
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Capo I-bis della Dircttiva nonché in caso di mancata osservanza delle medesime da parte di
intermediari deil'Unione o di un paese terzo, in conformitd al disposto del nuovo atticolo 3-septies
della Direttiva,

Articolo 8 - Disposizioni finanziarie

L’art. 8 reca le disposizioni di invarianza finanziatia,
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RELAZIONE TECNICA
(Articole 17, comma 3, delia legge 31 dicembre 2009, n, 196)

PREMIESSA
La Direttiva (UE} 2017/828 del Parlamento europeo e del Consiglio del 17 maggio 2017,
pubblicata nella Gazzetta uifficiale dell'Unione europea del 20 maggio 2017, che modifica
la Direttiva 2007/36/CE relativa all’esercizio di alcuni diritti degli azionisti di societd
quotate {Shareholder Rights Directive, SHRD} per guanto riguarda l'incoraggiamento
dell'impegno a lungo termine degli azionisti, & volta a migliorare la governance delle
societd quotate, rafforzandone cosl la competitivitd e la sostenibilitd a lungo termine, in
particolare tramite un maggiore e pill consapevole coinvolgimento ¢ impegno degli
azionisti nel governo societario, nel medio e lungo termine.
Lo schema di decreto legislativo & articolato nel modo seguente:
» Art 1: “Modifiche al Codice Civile™;
» Art 2: “Modifiche alla Parte [, Titolo U-bis, Capo IV del decreto legisiativo 24
febbraio 1998, n. 58%
» Art 3: “Modifiche alla Parte 1V, Titolo If, Capo 11 del decreto legislativo 24 febbraio
1998, n. 58"
¥ Art 4: "Modifiche alla PARTE V del decreto legislative 24 febbraio 1998, n. 587
> Art 5: “Modifiche al dzcreto legislativo 5 dicembre 2005, n. 252, recante disciplina
delle forme pensionistiche complementari”;
» Art 6: “Modifiche al decrete-tegisiativo 7 settembre 2005, n. 209, recante codice delle
assicurazioni private”;
> Art 7: "Disposizioni transitorie e finali";
» Art 8: “Disposizioni finanziarie”.
Le disposizioni contenute nell'intervento normativo non implicano nuovi profili di

onerosita rispetto alla Iegislazione vigente.

SINTESI DELL’ARTICOLATO E DEGLI EVENTUALI IMPATTI SUGLI EQUILIBRI DI FINANZA
PUBBLICA.

Lo schema di decreto legislativo reca norme di natura ordinamentale.

Le disposizioni, in massima parte rivolte a soggetti privati, non comportano nuovi o

maggiori oneri a carico della finanza pubblica.
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Alla presente relazione tecnica, pertanto, non & allegato il prospetto viepilogativo degli
effetti finanziari ai fini del saldo netto da finanziare del bilancio dello Stato, del saldo di
cassa delle amministrazioni pubbliche e dellindebitzamento netto del conto consolidato
delle pubbliche amministrazioni. Per le stesse motivazioni, non & indicato I'effetto che le
disposizioni producono su precedenti autorizzazioni di spesa.

Di seguito una sintesi delle disposizioni introdotte con lo schema di decreto legislativo,
L'articolo 1 reca modifiche al Codice civile.

Con esso viene modificato I'art. 2391-bis in tema di operazioni con parti correlate, al fine
di dare attuazione all'art. 9-guater introdotto dalla Direttiva, comunque in un'ottiéa di
mantenimento dei presidi di tutela gid previsti dal diritto nazionale. In particolare, I citato
art.1 modifica Vart. 2391-bis c.c, con Vintroduzione di un nuovo comma (il terzo), volto a
specificare i contenuti che laregolamentazione secondaria della Consob deve prevedere -
laddove non fosse gid in linea - per dare attuazione alla Direttiva.

Si tratta di una mera modifica volta a precisare ulterlormente | contenuti deila disciplina
secondaria gia esistente e, pertanto, ¢ssa non comporta nuovi o magglori oneri a carico
deila finanza pubblica,

L'articolo 2 reca modifiche alla Parte {II, Titolo II-bis, Capo 1V del decreto legislativo
24-febbraio 1998, n. 58 (TUF).

Con esso vengono modificati in particolare gli articoli che seguono:

- l'articolo 82 in tema di attivitd e regolamento della gestione accentrata; viene
modificato con Vinserimento di un nuovo comma 4-bis funzionale a delegare alla Consob,
d’intesa con la Banca d’Italia, il potere di adottare disposizioni attuative della Direttiva
per quanto concerne taluni aspetti relativi alla disciplina dell'identificazione deglhi
azionisti, della trasmissione delle informazioni e dell’agevolazione dell’esercizio dei diritti
degli azionisti;

- I'art. 83-novies, comma 1. Vienc introdotta una nuova lettera g-bis) al fine di imporre
espressamente a carico degii intermediari gli obbilghi di trasmissione delle informazioni
che saranno esplicitati in esercizio della delega regolamentare;

- I'articole 83-novies.1 che recepisce I'art. 3-quinquies della Direttiva in tema di non
discriminazione, proporzionalit2 e trasparenza dei costi, Tale disposizione imponc agli
intermediari e ai depositari centrail di comunicare al pubblico i corrispettivi per { servizi
prestati ai sensi della Direttiva, introducendo un vincolo nella definizione di tali

corrispettivi al fine di garantire che gli stessi siano non discriminatori e proporzionati ai




costi effettivamente sostenuti per la loro prestazione;

- V'articolo 83-duodecies che limita I'identificazione agli azionisti titclari di una
partecipazione superiore allo 1,5% del capitale sociale con diritto di voto; al di sotto di
tale soglia non sussiste in capo agli emittenti un diritte di identificare i propri azionisti.

Le modifiche contenute nei citati articoli non comportano nuovi o maggiori oneri a
carico della finanza pubblica, in quanto riguardano obblighi informativi a carico degli
intermediari.

L’articolo 3 reca modifiche aila Parte IV (Titolo 111, Capo H) del TUF,

Con esso in particolare vengono introdotte le seguenti modifiche:

- viene modificato V'articolo 123-ter nel senso di estendere la periodicitd del voto sulla
politica al pit ampio orizzonte di tre anni, nell'intento di consentire alle societ} di
elaborare politiche di remunerazioncsu un orizzonte pitt ampio di un singolo esercizio
sociale. E' stato inoltre previsto che la politica di remunerazione sia sottoposta
all'approvazione vincolante dei soci con una periodicitd coerente con la durata della
politica stessa e, comunque, alimeno ogni tre anni;

- viene introdotta la Sezione [-ter con I'inserimento degli articoli dal 124-quater al
124-novies per il recepimento delie nuove norme relative alia trasparenza degli investitori
istituzionali e dei gestori‘ degli attivi nonché dei consulenti in nateria di voto (proxy
advisor). La nuova sezione individua, in linea con la Direttiva, i-soggetti destinatari
{gestore di attivi, investitore istituzionale e consulente in materia di voto) e U'ambito
applicativo delle norime;

- viene modificato Yarticolo 125-quater al fine di recepire le norme dell'art. 3-ter,
paragrafo 2, della Direttiva in base alle quali gli Stati membri sono tenut{ a prescrivere alle
societd di fornive agli intermediari le informazioni che queste ultime mettono a
disposizione per consentire l'esercizio dei diritti (paragrafo 1, lettera a), ¢ in alternativa,
un avviso che indichi la sezione del sito internet in cui tali informazioni sonu reperibili
{paragrafo 1, lettera b}, in maniera standardizzata e tempestiva; ‘

- viene modificato Particolo 127-ter al fine di consentire alle societd di disporre di pid
tempo per rispondere alle domande pervenute prima dell’'assemblea sugli argomenti
all’'ordine del giorno.

Le modifiche contenute nei citati articoli non comportano nuovi o maggiori oner!{ a carico
delia finanza pubblica, in quanto riguardano obblighi a carico di soggetti privati {gestore

di attivi, investitore istituzionale e consulente in materia di vota).
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L'articolo 4 reca modifiche alla Parte V del TUF

Con riguardo alle disposizioni sanzionatorie, si fa presente che, data la natura
meramente eventuale delle entrate corrispondent], non & possibile guantificare
I'effetts che lintroduzione di nuove fattispecie potrebbe comportare per la finanza
pubblica. In ogni caso, dall’applicazione delle disposizioni sanzionatorie in esame si esciudono
effett] negativi per il bilancio dello Stato,

Con riguardo alle modifiche introdotte dall’articolo in esame si precisa Guanto segue.

- Viene introdotto larticolo 190.1-bis per includervi nuove fattispecic sanzionabili,
relative alle violazioni delle prescrizioni di cui all’ art. 83 novies comma 1, lettere g), g-bis) e
alie violazioni dell’att, 83 novies.1.

Pertanto, si amplia ’area di punibilitd, prevedendo nuove fattispecie sanzionabili, La CONSOB
¢ competente per P’irrogazione delle sanzioni di nuova istituzione inirodotte dal presente
articolo. In px'opoéito, si ricorda che gli oneri per le attivitd svolte dalla CONSOB sono
interamente a carico della suddetta autoritd che vi provvede nell’ambito delle proprie
attivitd istituzionali, a carice de! proprio bilancio. Occorre sempre tenere presente che la
variazione dell*area di punibilitd non comporta necessariamente una variazione del gettito, data
la natura meramente potenziale delle entrate per sanzioni e che, pertanto, non & possibile fornire
una quantificazione precisa dell’effetto che la stessa potrebbe comportare,

Dall’applicazione di tale disposizionc sanzionatoria si escludono effetti negativi per il bilancio
dello Stato.

- Tlarticolo 192-bis - gia dedicato alle sanzioni amministrative in materia di
informazioni sul governo societario (per omissione delle informazioni richieste
dall’art. 123-bis, comma 1, lett, a} - & modificato per ricomprendere fattispecle di
violazione dell'art. 123-ter. Si amplia I’arca di punibilita, con I’introduzione delle nuove
fattispecie sanzionabili. Anche per I'irrogazione delle sanzioni di nuova infroduzione &
competente la CONSOB. Iii proposito, si ricorda che gli oneri per le attivitd svolte dalla
CONSOB sono interamente a carico della suddetta autoritd che vi provvede nell’ambito
delle proprie attivitd istituzionali, a catico del proprio bilancio.

Data la natura meramente potenziale delie corrispondenti entrate, non & possibile fornire una
quantificazione precisa dell’effetto che Vintroduzione delle nuove sanzioni potrebbe
comportare,

Dall'applicazione della disposizione sanzionatoria cosl modificata si escludono cffetti negativi

per il bilancio dello Stato,
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- viene inserito l'articolo 192-quinquies, con il quéfe si prevede una sanzione
amministrativa pecuniaria in capo alle societd (da euro diecimila a euro
centocinquéntamila) e in capo ai soggetti che svolgono funzioni di amministrazione ¢
di direzione (da euro cinquemila a euro centocinquantamila), quando la condotta di
quest'ultimi incide in modo rilevante sulla complessiva organizzazicne o sui profili di
rischio aziendali, ovvero provoca un grave pregiudizio per la tutela degli investitori o
per la trasparenza, 'integritd e il corretto funzionamento del mercato.

La norma aggiunge al catalogo di quelle vigenti nuove fatlispecie sanzionatorie, per
"irvogazione delle quali & competente la CONSOB, In proposito, si ticorda che gli oneri per le
attivitd svolte dalla CONSOB sono interamente a carico della suddetta autoritd che vi
provvede nell’ambito delle proprie attivita istituzionali, a carico del proprio bilancio,

Data ia natura meramente potenziale delle corrispondenti entrate, non & possibile fornire una
quantificazione precisa dell’cffetto che D'introduzione delle nuove sanzioni potrebbe
comportare.

Dall’applicazione di tale disposizione sanzionatoria si escludono effelti negativi per il bilancic
delio Stato.

- viene inserito l'articoio I'art. 193-bis.1; all’irrogazione delle sanzioni nei confronti degli
investitori istituzionali per ie violazioni di cui agli articoli 124 quinquies ¢ 124 sexies provvede
PIVASS, scguendo le modalita indicate dal Dlgs 209/2005: In preposito, si ricorda che gli
oneri per e attivita svolte dall’1VASS sono inferamente & carico della suddetta autoritd che
vi provvede nell’ambito delle proprie attivita istituzionali, a carico del proprio bilancio.
All’irrogazione delle sanzioni nei confronti dei fondi pensione per le violazioni di cui agli
articoll 124 quinquics e 124 sexies provvede la COVIP, seguendo le modalita indicate dal Digs
252/2005, In proposito, si ricorda che gli oneri per le attivitd svolte dalla COVIP sono
interamente a carico della suddetta autoritd che vi provvede nell’ambito delle proprie
attivita istituzionali, a carico del proprio bilancio.

All’irrogazione delle sanzioni nei confronti dei gestori attivi per le violazioni di cui agli articoli
124 gquinquies, 124 sexies e 124 seplies e nei confronti dei consulenti in materia di voto per le
violazioni di cui all’art. 124 octics e relative disposizioni aftuative pravvede la Consob. In
proposito, si ricorda che gli oneri per ie attivitd svolte dalia CONSOB sono interamente a
carico della suddetta autorita che vi provvede nell’ambito delle proprie attivita istituzionaii,
a carico del proptio bilancio,

Data la natura meramente petenziale delle corrispondenti entrate, non & possibile fornire una

quantificazione precisa dell’effetto che Pintroduzione delle nuove sanzioni potrebbe




comportare.

Dall’applicazione di tale disposizione sanzicnatoria si escludono effetti negativi per il bilancio
dello Stato.

- Vengono modificati gli articoli 194-quater (ordine di porre termine alle violazioni) e
194-septies (dichiarazione pubblica) per renderli appiicabili alle violazioni delle
norme che riguardano gestori di attivi, investitori istituzionali e consulenti in materia
di voto.

L'introduzione delle sanzioni amministrative pecuniarie indicate pud in astratto
comportare un aumento del gettito, anche se non quantificabile allo stato attuale, in
quanto relativo a violazioni di fattispecie non ancora sanzionate nel nostro
ordinamento.

Considerata la natura meramente eventuale delle entrate derivanti dalia riscossione
delle suddette sanzioni e visto che si tratta di sanzioni di nuova istituzione, in
relazione aile quali quindi non sono disponibili dati reiativi alle riscossioni di annualita
pregresse, non si possono formulare allo stato previsioni sull’eventuale gettito atteso.
Si evidenzia tuttavia che lo scopo della norma sanzionatoria & quello di dissuadere da
comportamenti illeciti, non quello di creare maggtori entrate, per questo le sanzioni
amministrative breviste daflo schema di decreto sono da ritenersi efficaci,
proporzionate e dissuasive,

Le modifiche contenute nei citati articali non comportano nuovi o maggiori oneri a
carico deila finanza pubblica, in quanto inseriscono fattispecie sanzionatorie per le
nuove ipotesi di violazioni introdatte.

Dall’applicazione delle disposizioni sanzionatorie in esame si escludono effetti negativi
per il bilancio dello Stato.

L'articole 5 reca modifiche al decreto leglélativo 5 dicembre 2005, n. 252, recante
disciplina delle forme pensionistiche complementari.

Viene inserito un nuovo articolo 6-bis che prevede |'osservanza delle disposizioni della
Parte 1V, Titolo 111, Capo II, Sezione I-ter del decreto legislativo 24 febbraio 1998, n. 58
in tema di trasparenza degli investitori istituzionali da parte dei fondi pensione con
almeno cento aderenti, attribuendo aila COVIP il potere di dettare disposizioni di
attuazione in merito.

La modifica non comporta nuovi o maggiori oneri a carico della finanza pubblica, in

quanto prevede un potere normativo secondario in capo alla COVIP.




[ L’articolo 6 reca modifiche al decreto legislativo 7 settembre 200635, n. 209, recante
il codice delle assicuraziont private.

Viene rafforzato il quadro normativo primario nazionale in materia di remunerazione
nel CAP e viene inserito un nuovs articolo 47-duodecies che prevede 'osservanza delle
disposizioni. della Parte IV, Titolo 11, Capo 1i, Sezione I-ter del decreto legislativo 24
febbraio 1998, n. 58 in tema di trasparenza degli investitori istituzionali, attribuendo
alV’1VASS il potere di dettare disposizioni di attuazione in merito.

Le modifiche contenute nei citati articoll non comportano nuovi o maggfori oneri a
carico della finanza pubblica, in quanto riguardano obblighi in capo a imprese di
assicurazione e riassicurazione.

L’articolo 7 reca le disposiziond transitorie e finall.

L'articolo B reca la clausola di invarianza finanziaria.
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DIRETTIVA 2007/36/CE

DIRETTIVA (UE)2017/828 . | -~ NORME DI RECEPIMENTO .
SHRD2 ""”IFISICIABTE‘;DAL“A FUF / CODICE CIVILE
ARY. 1 MODIFICHE ALLA DIRETTIVA 2007/36/CE B

art, 1 paragrafo 2

2 Definizioni

Art. 1, comma 1, lett, w-fer, Art.
T9-decies, Art. 82, comma 2, lett.
g, Art. 123-ter, Art, 1 24-quater
TUF, Act. 2391-bisc.c.,

AZIONISTI

CAPO 1 BIS - IDENTIFICAZIONE, DEGLI AZIONISTI, TRASMISSIONE DELLE
INFORMAZIONIL E AGEVOLAZIONE DELL'ESERCIZIO DEI DIRITTI DI VOTO DEGLI

art. 1 paragrafo3

3-bis Identificazione degli
azionisti

Art, 82, comma 4-bis, 83-duodecies
TUF

dell’azionista

art. 1 paragrafo 3 3-ter Trasmissione deiie | Art. 82, comma 4-bis, Art, 125-
informazioni guater, comma 2-bjs, TUF

art, 1 paragyafo 3 3-quater Agevolazione | Art. 82, comma 4-bis, §3-quinguies,
dell’esercizio  dei  divitti | 83-sexies, 83-novies, TUF

Informazioni in materia di
uttuazione

art, 1 paragrafo 3 3-quinquies Non } Art. 83-novies.1 TUF
discriminazione,
propotzionalitd e traspatrenza
dei costi

art, 1 paragrafo 3 3- sexies e 3-septies Att, 7, comma 4, del decreto

legislativo di recepimento

“CAPOITER :::

TRASPARENZn “EGLI INVESTITORI ISTITUZIONALL DEIL GES RI Dl ATTIVI E
IR CONSULWTI IN MATERIA I VOTO

art. | paragrafo 3

3-00’(165 Politica d’impegno

Art 124-gquinquies, Art. 124-novies
TUF

Art. 6-bis D.Lgs. 252/2005

Artt, 30, 47-duodecies, 68, 188, 191
D.Lgs. 209/2005 (CAF)

art, | ptiragmfof!

3-nonies Strategia
d’investimento degli
investitort istituzionali e
accordi con i gestori di attivi

Art, 124-sexles, Art. 124-
noviesTUF

Att. 6-bis D Lgs, 252/2005

Artt. 30, 47-drodecies, 68, 188, 191
D.Lgs. 209/2005 (CAP)

art. | paragrafo3

3-decies Trasparenza dei
gestori di attivi

Art. 124-septies, Arl, 124-novies
TUF

art. 1 paragrafo i

3-undecies Trasparenza dei
consulenti in materia di voto

Atrt. 124-octies, Art. 124-novies
TUF

art, | paragrafo 3

3-duodscies Riesame

NA

art. | paragrafo 4

9 bis Diritto di voto suila
politica di remunerazione

Art. 123-ter TUF

art. 1 paragrafo 4

9-ter Informazioni da fornire
¢ diritto di voto sulla
relazione sulla
remunerazione

Art. 123-terr TUF

art. 1 paragrafo 4

9-quater Trasparenza e
approvazione delle
operazionl con parti
correlate

Art. 2391-bis c.c.




CAPOII BIS

ATTI DI ESECUZIONE E SANZIONI

art. | paragrafo 5

]14-bis Procedura di comitato

NA

ari. | paragrafo §

14-ter Misure ¢ sanzioni

Art, 190.1-bis ,192-bis, 192-
quingules, 193, 193-bis.1, 194-
quater, 194-quinquies, 194-septies
TUF

ART. 2 RECEPIMENTQ -

__ART,3 ENTRATA IN VIGORE




ANALISI TECNICO-NGRMATIVA

SCHEMA DI DECRETQ LEGISLATIVO RECANTE ATTUAZIONE DELLA DIRETTIVA (UE)
2017/828 DELL PARLAMENTO EUROPEO E DEL CONSIGL!O DEL 17 MAGGIO 2017 CHE
MODIFICA LA DIRETTIVA 2007/36/CE PER QUANTO RIGUARDA L'INCORAGGIAMENTO
DELL'IMPEGNO A LUNGO TERMINE DEGLI AZIONISTI

PARTE L ASPETTI TECNICO-NORMATIVI DI DIRITTO INTERNO

1) Obiettivi e necessita dell’intervento normativo. Coerenza con il programma di governo.

Lo schema di decreto legislativo rientra nell’ambito dei provvedimenti normativi necessari
al recepimento della Direttiva (UE) 2017/828 del Parlamento europeo e del Consiglio del 17
maggio 2017 che modifica la direttiva 2007/26/CE per quanto riguarda l'incoraggiamento
-dell'impegno a lungo termine degli azionisti, La delega legislativa per P’attuazione della direttiva &
stata conferita al Governo con la legge 25 ottobre 2017, n. 163, recante delega al Governo per il
recepimento delle direttive europee e l'attuazione di altri atti dell'Unione curopea (legge di

delegazione curopea 2016-2017), pubblicata nella G.U. del 6 novembre 2017, n. 259.

Il provvedimento si prefigge "obiettive di migliorare la governance delle societd quotate,
rafforzandone cosi la competitivitd e la sostenibititd a iungo termine, in parlicolare tramife un
maggiore € pil consapevole coinvolgimento ed impegno degli azionisti nel governo societario, nel

edio e lungo termine, e la facilitazione deil esercizio dei diritti degli stessi.

Il maggiore coinvolgimento degli azionisti nel governo societario rappresenta una delle
leve che possono contribuire a migliorare i tisultati finanziari e non finanziari delle societa, anche
per quanto riguarda i fattori ambientali, sociali e di governo, in particolare conformemente ai

principi di investimento responsabile sostenuti dalle Nazioni Unite.

Gli obiettivi perseguiti sono coerenti con il programma di Governo, la cui azione &
preordinata anche ad incidere positivamente sul corretto funzionamento dei mercati ¢ sulla

competitivita del Paese.

2) Analisi del quadro normativo nagionale.

1l quadro normativo nazionale di riferimento si compone dei seguenti provvedimenti

legislativi e regolamentari attualmente in vigore:

1. Codice Civile;



2. Decreto legislativo 1° settesnbre 1993, n. 385, recante Testo unico delle leggi in materia

bancaria e creditizia;
3. Decreto legislativo 24 febbraio 1998, n. 58 (T.u.f);
4. Decreto legislativo 7 settembre 2003, n. 209 (Codice delle assicurazioni private);

5. Decreto fegislativo 5 dicembre 2005, n. 252 (Disciplina delle forme pensionistiche
complementari);

5. Legge 28 dicembre 2005, n. 262, recante Disposizioni per la tutela del risparmio e la
discipiina dei mercati finanziari;

7. Delibera Consob n. 17221 del 12.3.2010-{Regolamento recante disposizioni in rﬁateria di

operazioni con parti correlate);

8. Provvedimento congiunto Banca d’Italia e Consob del 29 ottobre 2007 (Regolamento in
materia di organizzazione ¢ procedure degli intermediari che prestano servizi di
investimento o di gestione collettiva del risparmio).

3) Incidenza delle norme proposte sulle leggi e i regolamenti vigenti.

Il provvedimento inn esame modifica ¢ innova il codice civile e i decreti legislativi n. 58 del

1998, n. 209 del 2005 e n. 252 del 2005.
4) Analisi della compatibilita dell’intervento con i principi costituzionali.
Non si rilevano profili di incompatibilita cor { principi costituzionali.

5) Analisi delle compatibilita dell’intervento con le competenze e le funzioni delle regioni

ordinarie e a statuto speciale nonché degli enti locali.

Non si rilevano profili di incompatibilitd con le competenze ¢ le funzioni delle regioni
ordinarie € a statuto speciale nonché degli enti locali, incidendo su materia (mercati finanziari)

riservata alla legislazione esclusiva dello Stato.

6) Verifica della compatibilita con i principi di sussidiarieta, differenziazione ed adeguatezza
sanciti dail’articole 118, primoe comma, della Costituzione.
Non si rilevano profili di incompatibilitd con i principi di- sussidiarietd, differenziazione ed

adeguatezza sanciti dallarticolo 118, primo comma, della Costituzione,



Ty Verifica dell'assenza di rilegificazioni e della piena utilizzazione delle possibifiia di

delegificazione e degli strumenti di semplificazione normativa,

L’intervento normativo ha rango primario ¢ pone prospettive di delegificazione e/o ulteriori
possibilitd di semplificazione normativa, in quanto & previsto il ricorso alla disciplina secondaria

adottata dalle Autorita nazionali competenti, nel rispetto del riparto dei relativi compiti e funzioni.

8) Verifica dell’esistenza di progetti di legge vertenti su wmateria analoga ail’esame del

Parlamento ¢ relafivo stato dell’iter.

Non sussistono progetti di legge vertenti su materie-analoghe all’esame del Parlamento.

N Indicazioni delle linee prevalenti della giurisprudenza ovvero della pendenza di gindizi di

costituzionalita sul medesimo o0 analogo oggetto.

Non sono pendenti giudizi di costituzionalita sul medesimo o analogo oggetto.

PARTE Il. CONTESTO NORMATIVO COMUNITARIO E INTERNAZIONALE

10) Analisi della compatibilita dellintervento con Uordinamento comunitario.

Lo schema di decreto legislativo reca e disposizioni di attuazione della direttiva (UE)
2017/828 del Parlamento europeo e del Consiglio del 17 maggio 2017 che modifica la Direttiva

2007/36/CE per quanto riguarda 'incoraggiamento dell'impegno a lungo termine degli azionisti.
11) Verifica dell’esisteniza di procedure di infrazione da parte defla Commissione Europea sul
medesimo 0 analogo oggetto,
Non sono aperte procedure di infrazione a carico della Repubblica Italiana.
12) Analisi della con;paiibilitd dell’intervento con gli 0bblighi internazionali.

Il provvedimento legislativo in esame non presenta profili di incompatibilita con gli obblighi

infernazionali.

13) Indicazioni delle linece prevalenti dellc giurisprudenza ovvere della pendenza di giudizi
innanzi alla Corte di Giustizia delle Comunitia Europee sul medesimo ¢ analogo oggetto.
Non risultano indicazioni sulle lince prevalenti deila giurisprudenza ovvero della pendenza

di giudizi innanzi alla Corte di Giustizia delle Comunita Europee sul medesimo o analogo oggetto.



14} Indicazioni delle linee prevalenti della giurisprudenza ovvero delln pendenza di giudizi
innanzi alla Corte Europea dei Diritli dell’ uomo sul medesimo o anaiogo oggetto.
Non risultano pendenti giudizi dinanzi alla Corte eurcpea dei diritti dell’uomo sul medesimo

o analogo oggetto.

15) Eventuali indicazioni sulle linee prevalenti della regolamentazione sul medesimo oggetto da
parte di altri Stati membri defl’Unione Europea.

Trattandosi di recepimento di una direttiva UE, tutti gli Stati membri sono.tenuti a darne
attuazione, Le differenze possono riguardare le modalitd di adeguamento agli obblighi, trattandosi

tra ’altro di Direttiva di armonizzazione minima.

PARTE HI. ELEMENTI DI QUALITA’ SISTEMATICA E REDAZIONALE DEL TESTO

1) Individuazione delle nuove definizioni normative introdotte dal testo, della loro necessita, della

coerenza con quelle gia in uso,

Il testo introduce nuove definizioni normative in merito a gestore di attivi, investitore
istituzionale ¢ consulente in materia di voto. Le definizioni introdotte sone necessarie per il

recepimento della Direttiva ¢ risultano coerenti con quelle gia in uso.

2) Verifica della correttezza dei riferimenti normativi contenuti nel progetto, con particolare

riguardo alle successive modificazioni ed integrazioni subite dal medesimi.

I riferimenti normativi contenuti nel provvedimento in esame sono corretti.

3} Ricorso alla tecnica della novelln legislativa per introdurre modificazioni ed integrazioni a
disposizioni vigenti,

La tecnica deiia novella legislativa ¢ stata utilizzata per modificare il Codice Civile, il
Decretc legislativo 24 febbraio 1998, n, 58 (T.u.f), il Decreto legislativo 7 settembre 2005, n. 209
{Codice delle assicurazioni privafc) ¢ il Decrelo legislativo S dicembre 2005, n. 252 (Disciplina

delle forme pensionistiche complementari).

4) Individuazione di effetti abrogativi impliciti di disposizioni dell’atto normative ¢ ioro
tradugione in norme abrogative espresse nel testo normativo.

Risulta abrogata espressamente la seguente disposizione normativa:

- Art. 83-duodecies comma 2.



S) Individuazione di disposizioni dell’atto normative aventi effetto retroattivo o di reviviscenza di
norme precedentemente abrogate v di interpreiazione awtentica o derogatorie rispetto alla
aormativa vigeiiite:

It provvedimento in esame non contiene disposizioni aventi cffetto retroattivo o di
reviviscenza di norme precedentemente abrogate o di interpretazione autentica rispetto alla

normativa vigente.

6) Verifica della presenza di deleghe aperte sul medesimo oggetto, anche a caratfere integrativo
carrettivo.

L’unica delega per I’attuazione della direttiva (UE) 2017/828 & quella contenuta nella legge
25 ottobre 2017, n. 163, recante delega al Governo per il recepimento delle direttive europee e
I'attuazione di altri atti dell'Unione europea (legge di delegazione curopea 2016-2017), pubblicata

nella G.U. del 06 novembre 2017, n.259.

7y Indicazione degli eventuali atti successivi attuativi; verifica della congruenza dei termini
previsti per I loro adozione.
E prevista 'emanazione di atti di natura sccondaria da parte delle Autorita di vigilanza

{CONSOB, Banca d’Italia, COVIP ¢ IVASS).

8) Verifica della piena wiifizzazione e dell’aggiornamento di dati e &i riferimenti statistici
attinenti alla materia oggetto del provvedimento, ovvere indicazione della necessitd di
commissionare all’Istituto nazionale di statistica apposite elaborazioni stafistiche con correlata

indicazione nella relazione economico-finnanziaria della sostenibilila dei relativi costi.

Per la predisposizione deil’intervento normativo sono stati utilizzati dati informativi raccolti

ed elaborati sia dalla Commissione UE sia dalle Aujorita di vigilanza italiane.



DECRETO LEGISLATIVO RECANTE ATTUAZIONE DELLA DIRETTIVA (UE) 2017/828 DEL
PARLAMENTO EUROPEO E DEL CONSIGLIG DEL 17 MAGGIO 2017 CHE MODIFICA LA
DIRETTIVA 2007/36/CE TER QUANTO RIGUARDA L'INCORAGGIAMENTO DELL'IMPEGNO
ALUNGO TERMINE DEGLI AZIONISTI

Con allegato doc. IMPACT ASSESSMENT.
Amministrazione competente: Ministero dell’economia e delle finanze
Ufficio competente: Dipartimento del Tesoro - Direzione IV - Ufficio VII

Referente:  Dott. Egidio Cosconati  egidio.cosconati@mef.gov.it

Dott.ssa-Daniela Schifini daniela.schifini @mef . cov.it

SINTESI DELL’AIR E PRINCIPALI CONCLUSIONI

La Direttiva 2017/828, che modifica la direttiva 2007/36/CE (relativa all’esercizio di alcuni diritti
degli azionisti di societa quotate) per quanto rignarda I'incoraggiamento dell’impegno a lungo
termine degli azionisti, & volta a migliorare la governance delle societd quotate, rafforzandene cosi
la competitivita e la sostenibilita-a lungo-termine.

La Direttiva- va considerata nel contesto di altre iniziative dirette a migliorare il finanziamentc a
lungo termine dell'economia europea. Nella sua essenza essa rispecchia—la convinzione che
incoraggiare gli azienisti a collocarsi in una prospettiva di piii Jungo termine permettera-aiie societa
guotate di operare in un ambiente pih propizio. Tali proposte sono in parte i risultato di un.ampio
processo di consultazione delle parti interessate sui governo societario. Nel 2010 la Commissione
ha pubblicato un Libro verde -sul governo societario negli istituti finanziari e le politiche di
remunerazione cur, nel 2011, ba fatto seguito il Libro verde “Il quadro dell'Unione europea in
materia di governo societario”. Le consultazionil hanno portato alla pubblicazione nel 2012 del
Piano d'azione: diritto europeo delle societd e governo sccietario — una disciplina giuridica
moderna a favore di azionisti pid impegnati e societa sostenibili.

La Direttiva & di “armonizzazione miniina” ¢ prevede in varl punti la facolta deglt Stati membri di
introdurre 0 mantenere deroghe o requisiti-pili stringenti, in considerazione delle-specificita del
diritto societario nelle diverse giurisdizioni dell’ Unione Europea.

Ai sensi dell’articolo 2, par. 1, gli Stati membri-devono conformarsi alla stessa entro i}- 10 giugno
2019, fatta eccezione per alcune disposizioni il cui recepimento risulta correlato al potere delegato
della Commissione europea.

In particolare, in deroga al suddetto_art. 2, par. i, gli Stati membri, entro 24 mesi dali'adozione
degli atti di esecuzione di cui all'articolo 3-bis, paragrafo 8, all'ariicolo 3 ter, paragrafo 6, e
all'articolo 3-quater, paragrafo 3, della direttiva 2007/36/CE, mettono in vigore le disposizioni
legislative, regolamentarl € amministrative necessarie per conformarsi agli articoli 3-bis, 3-ter e 3-
quater di tale direttiva. I suddetti atti di esecuzione sono stati adottati con Reg. di esecuzione (UE)
-2018/1212 della Commissione europea del 3 settembre 2018 che stabilisce 1 requisiti minimi
d'attuazione delle dispesizioni della direttiva 2007736/CE del Parlamento europeo e del Consiglic
per quanto. riguarda [identificazionc- degli azionisti, la trasmissione delle informazioni e
l'agevolazione dell'esercizio dei diritti degli azionisti.



L’intervento normativo, nell’ottica di conseguire 1’obicttivo di carattere generale rappresentato dal
miglioramento della governance delle societa quotate, persegue anche obiettivi di caratterc
specifico, quaii 1l riconoscimento del diritto per le societa di identificare i propri azionisti, la
velocizzazione e semplificazione delle procedure di identificazione degh azionisti, I’aumento della
trasparcnza degli investitori istituzionali, dei gestori di attivi e dei consulenti in materia di volo, la
creazione di misure idonee a garantire la trasparenza della politica di remuncrazione delle socicta ¢
dei compenst corrisposti in attnazione di tale politica e 1l coinvolgimento dei soci su tali materie,
nonché 'aumento dei livelli di trasparenza e rafforzamento dei presidi di tutela per gli azionisti di
minoranza nel caso di operazioni con parti correlate.

Per il perseguimento dei saddetti obicttivi I’adeguamento dell’ordinamento interno alle disposizioni
delia Direttiva viene attuato tramite la modifica della normativa nazionale contenuta in norme di
rango primario, come il testo unico delle disposizioni in materia di intermediazione finanziaria di
cui al decreto legislativo 24 febbraio 1998, n. 58 (“TUF"), il codice civile nonché il d.lgs. 205/2005
(codice delle assicurazioni private) e il d.lgs. 252/2005 (disciplina delle forme pensionistiche
complementari). L’attuazione della Direttiva richiede anche la modifica di norme di rango
secondario, come 1 regolamenti adottati dalle Autorita competenti in attuazione di specifiche
dcleghe legislative cosi come 1’esercizio di-nuovi poteri regolamentari.

11 testo dell’intervento legislativo € stato sottoposto a consultazione pubblica, al fine di raccogliere
commenti e osservazioni da parte di tutti 1 soggetti interessati.

1. CONTESTO E PROBLEMI DA AFFRONTARE

La Direttiva — di armonizzazione minima - ¢ volta a migliorare la governance delle societa quotate,
rafforzandone cosi la competitivita e la sostenibilita a lungo termine, in particolare tramite un
maggiore e pill consapevole coinvoigimento ed impegno degli azionisti nel governo societario, nel
medio e lungo termine, ¢ la facilitazione dell’esercizio dei diritti degli stessi, obiettivi gia delineati
in via generale nella comunicazione del 12 dicembre 2012 dal titolo «Piano d'azione su diritto
europeo delle societa e governo societario — una disciplina giuridica moderna a favore di azionisti
pil impegnati e societd sostenibili», con cui Ja Commissione europea ha annunciato una serie di
iniziative in materia di governo societario, 1n particolare per incoraggiare l'impegno a lungo termine
degli azionisti e aumentare la trasparenza tra societa e investitori. Un impegno efficace e sostenibile
degli azionisti costituisce invero uno dei pilastri del modello di governo societario delle societa
quotate, basato su un sistema di pesi € contrappesi tra i diversi organi e i diversi portatori di
interesse. 11 maggiore coinvolgimento degli azionisti nel governo societario delle socictd
rappresenta una delle leve che possono contribuire a migliorare i risultati finanziari ¢ non finanziari
delle societd, anche per quanto rignarda i fattori ambientali, sociali e di governo, in particolare
conformemente ai principi di investimento responsabile sostenuti dalle Nazion: Unite.

In considerazione del carattere internazionale del mercato azionario dell'Unione, gli obiettivi in
parola non possono essere conseguiti in misura sufficiente dagli Stati membri, la cul azione
individuale rischia di condurre a regolamentazion: diverse che potrcbbero comprometiere o
ostacolare il funzionamento del mercato interno.

La crisi finanziaria internazionale ba infatti messo in evidenza che, in molti casi, gli azionisti hanno
sostenuto l'assunzione di rischi eccessivi a breve termine da parte dei manager. L attuale livello di
«controllo» delle societa partecipate da parte degli azionisti ¢ di impegno degli investitori
istituzionali e-dei gestori di attivi ¢ msultatc talora inadeguato e l’attenzione degli azionisti &
risultata incentrata sui rendimenti a breve termine: cid pud condurre a un governo societario € a
risultati non ottimali. Inoitre, le azioni di societda quotate sono spesso detenute attraverso complesse
catene di interrnediazione che rendono piu difficoltoso l'esercizio dei diritti degli azionisti, possono
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ostacolare il loro impegno e la loro identificazione, che € una condizione preliminare per la
comunicazione diretta tra gh azionisti ¢ la societa e dunque cssenziale per facilitare l'esercizio dei
loro diritti e I'impegno deghi stessi, soprattutto nelle situazioni transfrontaliere e in caso di utilizzo
di mezzi elettronici. L'esercizio effettivo dei diritti degh azionisti dipende infatti in iarga misura
dall'efficienza della catena di intermediazione, soprattutto quando sono coinvolti moltepiici
intermediari, atteso che la societad non trasmette sempre le informazioni agl azionisti ¢ possono
verificarsi errori nella trasmissione dei voti degii azionisti alla societa.

Anche nell’analisi di impattc redatta dai servizi della Commuissione, di cui si acclude copia,
vengono individuate le carenze riscontrate nella relazione tra 1 soggetti principali del governo
_ societario: gli amministratori ¢ gli azionisti come gli investitori istituzionali, gestori di attivi
consulenti in materia di voto. Trattasi precisamente dir (1) la mancanza di un impegno sufficiente
degli investitori istituzionali e dei gestori di attivii (11) un collegamento inadeguato tra
remunerazione e risultati degli amministratori; (i) mancanza di sorveglianza deile operazioni con
parti correlate da parte degli_azionisti (iv) nsufficiente trasparenza dei consulenti in materia di voto
¢ {v) difficolta e onerosith dell'esercizio da parte degli investitori dei diritti conferiti daj titoli.

Per ciascuna di esse, la Commissione considera le opzioni strategiche pertinenti e sceglie una serie
di cinque misure politiche cosi definite:

1) obbligo di trasparenza degli investitori istituzionali e dei gesiori di attivi per quanto riguarda
voto, impegno e taluni accordi di gestione degli attivi;

2) comunicazione della politica retributiva e delle singole remunerazioni, associata all'introduzione
del voto degli azionisti in materia; N

3) maggiore trasparenza e parere indipendente sulle pitt importanti operazioni con parti correlate e
presentazione delle operazioni piu significative ali'approvazione degli azionisti;

4) obblighi stringenti di informativa sulla metodologia e su1 conflitti di interesse dei consulenti in
materia di voto;

5) creazione di un quadro che permetta alle societa quotate di identificare i propri azionisti,
imponga agli intermediari di trasmettere rapidamente le informazioni relative agh azionisti e
favorisca l'esercizio dei diritti degli azionisti.

In quest’ottica la Direttiva riconosce |'imporianza per le societa di avere il dirttto di identificare gli
azionisti ed intende migliorare la trasmissione delle informazioni sull'identita degli azionisti anche
lungo la catena di intermediazione per agevolare l'esercizio dei loro diritti, peraltro prevedendo la
facolta degli Stati di individuare una soglia minima di esenzione dall’identificazione per quegli
azionisti titolar1 di una partecipazione csigua, e comungue non superiore allo 0,5 per cento di azioni
o diritt1 di voto. Cid al fine di concentrare tale processo sugli azionisti titolari di una partccipazione
non minima, che pi dovrebbero avere interesse ad avviare effettivamente una comunicazione
diretta con ’emittente, ¢ tener conto delle ricadute negative della norma sull’efficienza del mercato
del controllo socictario.

Si prevede inoltre I’adczione delle misure necessarie per assicurare la conformita dell’ ordinamento
alle previsioni dettate in materia di trasparenza degli investitori istituzionali, dei gestori di attivt e
dei consulenti in materia di voto, anche al fine di favorire un corretto allineamento degli interessi tra
1 beneficiari finali degli investitori istituzionali, 1 gestori degli attivi ¢ le societd partecipate e
condurre allo sviluppo di strategie di investimento di lungo periodo e di rapporti pii a lungo termine
con le socicta partecipate che comportano I'impegno degli azionisti.

Sulla base della considerazione che gli amministratori contribuiscono al successo a lungo termine
della societa e che la remunerazione & uno degli strumenti principali a disposizione delle societi per

llineare i loro interessi e quelli dei loro amministratori, si prevedono misure volte ad accrescere la
trasparenza della societa e la responsabilizzazione degli azionisti, per una adeguata corrclazione tra
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la remunerazione e 1 risultati degh amministratori delle societa (ferme restando le specificita della
normativa del settore bancario, finanziario e assicurativo) ovvero a garantire che la politica di
remunerazione delle socicta sia determinata in modo appropriato dagli organismi competenti in
seno alla societa e che gli azionisti abbiano la facolta di esprimere i loro pareri circa la politica di
remunerazione della societa.

Tenuto conto che le operazioni con parti correlate possono causare pregiudizio alle societd e ai lor
azionisti, in quanto possono offrire alla parte correlata la possibilith di appropriarsi di un valore
appartenente alla societd, si introducono le modifiche necessarie ad assicurare elevati livelli di
trasparenza e presidi di tutela per gli azionisti di minoranza, in particolare prevedendo che le
operazioni rilevanti con parti correlate siano sottoposte all'approvazione degli azionisti 0 deil'organo
di amministrazione o di vigilanza conformemente a procedure che impediscono alla parte correlata
di trarre vantaggio dalla sua posizione e che tutclano adeguatamente gli interessi della societa e
degli azionisti che non sone una parte correlata, compresi gli azionisti di minoranza.

2. OBIETTIVI DELL’ INTERVENTO E RELATIVI INDICATOR1
2.1 Obiettivi generali e specifici

Gli obiettivi generali perseguiti dalla normativa europea e dal presente intervento normativo
consistonc nel migliorare la governance delle societa quotate, rafforzandone cosi la competitivita e
la sostenibilita a lungo termine, in particolare tramite un maggiore e pid consapevole
coinvolgimento ed impegno degli azionisti nel governo socictario, nel medio e lungo tenmine, € la
facilitazione dell’esercizio det diritti degli stessi.

Gli obiettivi specifici sono:

¢ riconoscimento del diritto per le societa di identificare 1 propri azionisti;

e velocizzazione e semplificazione delle procedure di identificazione degli azionisti, anche
mediante i1 miglioramento della trasmissione delle informazioni sulla lore identita e
facilitazione deli’esercizio da parte degli azionisti dei loro diritti e miglioramento nella
trasmissione delle informazioni lungo la catena di intermediazione;

e aumento della trasparenza degli investitori istituzionali, dei gestori di attivi e dei consulenti
in materia di voto;

e creazione di misure idonee a garantire la trasparenza della politica di remuncrazione delle
societd e dei compensi corrisposti in attuazione di tale politica e il coinvolgimento dei soci
su tali materie;

e aumento dei livelli di trasparcnza e rafforzamento dei presidi di tutela per gli azionisti di
minoranza nel caso di operazioni con parti correlate.

2.2 Indicatori e valori di riferimento
Gli indicatori associati agli obiettivi dell’inicrvento normativo sono i seguenti:
¢ numero di domande/richieste d; identificazione dell’identiti dell’azionista;

e numero di sanzioni comminate dalle competenti autorita di vigilanza per il caso di
violazionc delle previsioni in tema di identificazione, obblighi di trasmissione delle
informazioni, trasparenza degli investitori istituzionali, dei gestori di attivi e del consulenti
in materia di voto, delle remuncrazioni e approvazione e informativa sulle operazioni con
parti correlate.
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I dati per le misurazioni di cui sopra proverranno principalmente._dalla Commissione europea la
quale, in stretta collaborazione con I'ESMA e I’ Autorita europea di vigilanza (“Autorita bancaria
europea”), presentera una relazione al Parlamento europeo e al Censiglio sull'attuazione del Capa I
bis (identificazione deglt azionisti, trasmissione delle informazioni e agevolazione dei diritti di voto
degli azionisti), anche per quanto conceme la sua efficacia, le difficolta nell'applicazione pratica e
nell'esecuzione, tenendo conto nel contempo det pertinenti sviluppi del mercato a livello di Unione
e a livello internazionale. La relazione esaminera altresi I'adeguatezza dell’ambito di applicazione
del suddetto capo in relazione agli intermediari dei paesi terzi. La Commissione euiopea
pubblichera la relazione entro il 10 giugno 2023.

A livello domestico 1 dati per le misurazioni di cui sopra proverranno principalmente dalle
competenti Autorita di vigilanza che sono tenute ad informare la Commissione europea in merito a
sostanziali difficolta pratiche nell'applicazione delle disposizioni del Capo I bis o in caso di mancata
osservanza delle disposizioni del capo da parte di intermediari dell'Unione o di un pacse terzo. Per il
comparto finanziario 1’ Autoritd di vigilanza ¢ la Conscb lz quale vigila sulla correttezza dei
comportament1 dei soggetti che operano sui mercati finanziari, avendo riguardo alla tutela degii
investitori nonché ali'efficienza e alla trasparenza del mercato dei capitali; regolamenta gli obblighi
informativi delle societa quotate nei mercati regolamentati; sanziona le condotte illecite; collabora
con le altre autorita nazionali e con ghi organismi intemazionali prepost all'organizzazione e ai
funzionamento del mercati finanziari, tra cui ’ESMA.

Pertanto — ai fini della VIR - il grado di raggiungimento degli obiettivi sara verificato attraverso il
monitoraggio dei soggetti vigilati effettuato dalic Autorita di vigilanza secondo le rispettive
competenze.

3. OPZIONI DEINTERVENTO K VALUTAZIONE PRELIMINARE

Non sono state prese in considerazione opzioni aiternative all’intervento normativo, poiché gli Stati
membri sono obbligati a conformarsi alle disposizioni contenute nella direttiva € ad adottare le
disposizioni legislative, regolamentari e amininistrative necessarie, informandone la Commissione
europea.

Alla luce dell’obbligo di recepimento della direttiva, la valutazione delle opzioni di intervento si ¢
concentrata sulle possibili modalita di recepimento ed € stata portata avanti basandosi su due ordini
di considerazioni, sulla normativa nazionale e sulla normativa europea.

La normativa nazionale in tema di socictd quotate € contenuta per lo piu nel decreto legislativo 24
febbraio 1998, n. 58 che aveva accolto, tra le altre, le norme di recepimento della direttiva SHRD.
Dal punto di vista della normativa europea, la direttiva SHRD Il appare in stretta continuiti con la
precedente direttiva SHRD, che integra definendo in maniera piu specifica alcuni ambiti di
applicazione, sopra citati.

Entrambe le considerazioni sopra esposte, spingono quindi nella direzione di una integrazione della
normativa nazionale che consenta di recepire le novita della direttiva SHRD II, ma che al contempo
confermi il quadro normativo gia definito con il decrete legislativo 58/1998, che risulta integrato da
provvedimenti di natura secondaria con i quali vengono regolamentati anche aspetti di primaria
importanza.

4, COMPARAZIONE DELLE OPZIONI E MOTIVAZIONE DELL’OPZIONE PREFERITA

4.1 Impatti economici, sociali ed ambientali per categoria di destinatari



II recepimento della direttiva SHRD I, secondo lc lince descritte nella sezione precedente, non
determina, neppure indirettamente, oncrt a carico della finanza pubblica, in quanto non conticne
disposizioni di natura finanziaria ma solo ordinamentale.

Dal punto di vista sociale ¢ ambientale, Pintervento normativo pud incidere positivamente sul
corretto funzionamento dei mercati e sulla competitivita del Pacse atieso il rafforzamento della
sostenibilita a lungo termine delle societd quotate, che dovrebbe conseguire ad un maggiore e pill
consapevole coinvolgimento ed impegno degli azionisti nel governo societario nel medio e lungo
termine e alla facilitazione dell’esercizio dei diritti degli stessi.

4.2 Impatti specifici

L’ordinamento italiano gia prevede la possibilita per le societd quotate di procedere
all'identificazione dei loro azionisti (che non abbiano espressamente vietato la comunicazione dei
propri dati identificativi) ai sensi dell’ari. 83-duodecies del TUF. In attuazione della facolta
attribuita agli Stai membri dalla Direttiva, !'intervento normativo limita I’identificazione agli
azionisti titolari di una partecipazione superiore allo 0,5% del capitale sociale con diritto di voto; al
di sotto di tale soglia, dunque, non sussiste in capo agli emittenti un diritto di identificare 1 propn
azionisti. Peraltro, la disciplina non preclude ad alcun azionista al di sotto dello 0,5% del capitale,
qualora fosse nel suo interesse, di farsi conoscere dall’emittente stabilendo di sua iniziativa un
contatto con lo stesso al fine di instaurare un dialogo diretto.

In attuazione delle norme contenute nel Capo IT della Direttiva, 'intervento regolatorio introduce
norme volte a garantire la trasparenza sulle politiche di impegno ¢ sulla loro concreta attuazione da
parte di investitori istiluzionali (assicurazioni e fondi pensione) e gestori di attivi. Alla luce degli
assetli proprietari concentrati che caratterizzano il mercato italiano, investitori istituzionali ¢ gestori
di attivi svolgono una importante funzione di monitoraggio deile societd quotate. Secondo le
rilevazioni della Consob (dati al 31.12.2016) ghi investitori istituzionali detengono pariecipazioni
superiori alla sogha di trasparenza proprietaria (3% del capitale) in 61 societa sulle 231 quotate a
tale data (26%); la quota media di capitale detenuta & pari al 7,5%, in leggera flessione rispetto agli
anni precedenti. 1 dati sulla partecipazione degli invesiiiori istituzionali ¢ gestori degli attivi alle
assemblee delie societd consentono di osservare la presenza anche di soggetti titolart di
partecipazioni infenori alla soglia di trasparenza proprietaria: nel 2017 le assemblee delle 100
societa italiane a pib elevata capitalizzazione registrano in media ia partecipazione di oltre il 70%
de! capitale sociale; in particolare, investitori istituzionali e gesiori degli attivi raggiungeno il
19.,4%, dato in continua crescita dal 2012 e gh istituzionali di nazionalitd italiana rappresentano
1"1% del capitale (Consob, 2017 Report on corporate governance of Italian listed companies).

I mercato dei consulenti in matcria di voto ¢ fortemente concentrato ¢ composto in prevalenza da
operaiori di rilevanza globale che non hanno sede in Italia. Pertanto, I'impatto delle norme per
consulenti in materia di voto di nazionalita italiana & ad oggi stimabile come molto limitato.

Le nuove norme in materia di remunerazione ¢ operazioni con parti correlate presentano limitati
impatti sulle societa quotate.

In materia di remunerazione degli amministratori e degli altri dirigenti con responsabilita
strategiche, infatti, gia ¢ prevista la trasparenza delle politiche di remunerazione e dei compensi
corrisposti in ciascun esercizio nell’ambito della Relazione sulla remunerazione da pubblicarsi ai
sensi dell’art. 123-zer del TUF; inoltre gli azionisti sono chiamati a esprimere un voto vincolante —
in precedenza consultivo - sulla politica di remunerazione (per banche € assicuraziont 1l volo era gia
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vincolante ai sensi delle discipline di settore). In applicazione di tale meccanismo, gli azionisti e in
particolar modo quellt 1stituzionali gia esprimono il proprio giudizio sulle politiche di
remunerazione deiie societa guotate. Secondo le nievazioni della Consob, relative alla stagion
assembleare 2017, gl investitori istituzionali hanno espresso voto favorevole per il 13% del capitale
{65% delle azioni detenute), mentre I'insieme di voti contrart e astensioni rappresenta all’incirca il
6% dci capitale (Consob, 2017 Report on corporate governance of Italian listed companies). A tale
volo si aggiungera un voto ex post sul prospetto riepilogativo dei compensi corTisposti.

Con riguardo alle operazioni con parti correlate ¢ gia vigente in Italia una discipiina deiia
trasparcnza ¢ della correttezza sostanziale e procedurale di tali operazioni. Le norme (art. 2391-bis
c.c. e Tegolamentazione attuativaj,-in linea con le opzioni previste dalla Direttiva, prevedono la
trasparenza delle operazioni piu rilevanti con parti correlate e procedure di approvazione volte a
garantirne la correftezza sostanziale e procedurale. In attuazione di tale disciplina, le societa quotate
italiane hanno redatto, nel 2017, 63 documenti informativi per operazioni di maggiore rilevanza con
parti correlate (il dato ¢ in linea con la media dei documenti pubblicati annualmente dal 2011}; le
controparti delle operazioni sono rappresentate nella maggior parte da soct di controllo o azionisti in
grado di esercitare un’influenza significativa sulla societa. Inolire, nel 2017, 22 operazioni di
maggiore rilevanza sono state escluse, in applicazione della specifica previsione regolamentare,
dagli obblighi di pubblicazione di un documento informativo, in quanto ordinarie e concluse a
condizioni equivalenti a quelle di mercato o standard (Consob, Relazione annuale per ’anno 2017).

A. Effetti sulle PMI (Test PMI)

La Direttiva prevede una disciplina specifica in tema di politica di remunerazione per le micro,
piccole e medie imprese come definite all'articolo 3, paragrafi 2 e 3, della direttiva 2013/34/UE. In
pariicolare, gli Stati membr, in alternativa al votc sulla relazione sulla remunerazionc, possono
prevedere che la relazione sulla remunerazione dell'ultimo esercizio interessato sia sottoposta a
discussione in occasione dell'assemblea generale annuale come punto separato all'ordine del giorno.
Nell’intervento normativo — , non & stata esercitata ’opzione in esame, anche in ragione della
concreta prassi assembleare che vede la maggior parte degli azionisti esprimere il proprio voto per
delega e in anticipo, anziché partecipare fisicamente all’adunanza. Pertanto, la mancanza di una
votazione avrebbe precluso lore la possibilita di esprimere un dissenso sull’attuazione della politica
di remuncrazione come descritta nella sezione sui compensi corrisposti.

Tanto considerato, i1l regime previsto dall’art. 123-ter disciplina PMI e altre societa quotate in modo
uniforme.

B. Effetti sulla concorrenza
L’intervento normativo pud incidere positivamente sul corretto funzionamento dei merczat! ¢ solla
competitivita del Paese atteso 1l rafforzamento della competitivita ¢ sostenibilita a lungo lermine

delle societa quotate.

Con il presente decreto legislative st interviene infatti integrando il quadro normativo vigente in
modo da assicurare la tutela degli interessi di tutti i soggetti coinvolti (emittenti ¢ investitori), senza
prevedere obblighi ulteriori atti a creare svantaggi concorrenziali per le imprese italiane.

Pertanto, le nuove norme non creano concorrenza sleale.

C. Oneri informativi



Per investitori istituzionali, gestori di attivi e consulenti in materia di voto sono previsti oneri
informativi aggiuntivi trattundosi di una disciplina nuova. In particolare grava su investitori
istituzionali e gestori di attivi I’obbiigo di comunicare al pubblico le modalita di attuazione della
politica di impegno, includendo una descrizione generale del comportamento di voto, una
spiegazione dei voti pit significativi e del ricorso ai servizi dei consulenti in materia di voto. Essi
comunicano al pubblico come hanno votalo nelle assemblee generali delle societd di cui sono
azionisti. Tale comunicazione pud escluderc 1 voti ritenuti non significativi alla luce dell'oggetto
della votazione o delle dimensioni della partecipazione nella societda. Essi comunicano al pubblico
anche una politica di impegno che descriva le modalita con cui integrano 'impegne degli azionists
nclla loro strategia di investimento, in che modo gli elementi principali della loro strategia di
investimento azionario sono coerenti con il profilo 2 la durata delle Joro passivita, in particolare
delle passivita a lungo termine, ¢ in che modo contribuiscono al rendimento a medio e lungo
termine deci loro attivi. Quanto ai consulenti in materia di voto & previsto che essi facciano
pubblicamente riferimento al codice di condotta eventualmente applicato ¢ riferiscano in merito
all'applicazionc dello stesso. Inoltre, al iine di informare adeguatamente i Jloro clienti
sull'accuratezza e affidabilita delle loro attivitd, & previsto che comunichino al pubblico su base
annuale almeno tutte le informazioni seguenti in relazione all'claborazione delle loro ricerche, dei
loro censigii e delle loro raccomandazioni di voto:

a) le caratteristiche essenziali dclle metodologie e dei modelli applicati; b) le principali fonti di
informazione utilizzate; ¢) le procedure messe in atto per garantire la gualitd delle ncerche, dei
consiglt e delle raccomandazioni di vote nonché le qualifiche dei personale coinvolto; d) se e in che
modo tengono conto delle condizioni giuridiche, regolamentari- e del mercato nazionaie nonché
delle condizioni specifiche delle socicta; ¢) le caratteristiche essenziali delle politiche di voto
applicale per ciascun mercato; f) se imtrattengono un dialogo con lc socicta oggetto delle loro
ricerche, dei loro consigli o delle loro raccomandazioni di voto e con i portatori di interesse della
socield e, in caso affermativo, la portata e la natura de! dialogo; g) la politica relativa alla
prevenzione ¢ alla gestione dei potenziali conflitti di intercsse.

Gli onen informativi sono pertanto essenzialmente connessi alla compliance con 'attuazione della
Direttiva.

Gli effetti associabili alle anzidette misurc sui destinatari diretti ¢ indiretti potranno essere
quantificati, anche in termini di oneri informativi, solo nella fase di operativita effettiva della nuova
disciplina.

In tutti 1 casi, ai fini dell’individuazione e delle stima di tali oneri e cosu, si deve altresi considerare
che le nuove misure avranno, in taluni casi, I’effetto di rimodulare o sostituire attivita esistenti, fonti
di onerl € costi g1a oggl 1n essere.

Per le societa quotate, cssendo gia vigente una disciplina sostanzialmente in linea sulle
remunerazioni ¢ sulle operazioni con parti correlate, gli adattamenti da prevedere su tali aspetti sono
di impatto molto limitato,

D. Rispetio dei livelli minimi di regolazione europea

1l provvedimento non introduce livelli di regolamentazione superiori 2 quelli minimi previsti dalla
Dircttiva 828/2017, tenuto anche conto che si tratta di Direttiva di “armonizzazione minima”, che
prevede in vari punti (art. 3 e considerando n.55) la facolta degli Stati membri di introdurre o
mantenerc deroghe o requisiti pili stringenti, in considerazione delle specificita del diritto societario
nelle diverse giurisdizioni dell’Unione europea.

4.3 Motivazione dell’opzione preferita

La normativa italiana € gia sostanzialmente in linea con quella europea, occorre tuttavia effettuare
un’operazione di manutenzione della normativa primaria per inserire le norme che introducono
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nuovi obblighi in capo a investitori istituzionali, gestori di attivi e consulenti in materia di voto
nonché le ulteriort norme necessarie alla corretta applicazione in ambito domestico della Direttiva e
det relativi atti delegati e allineare la disciphna secondaria attuaimente vigente con le nuove norme
europee.

5. MODALITA DI ATTUAZIONE E MONITORAGGIC
5.1 Attuazione

[ soggetti responsabili dell’attuazione dell’intervento sono: il Ministero dell’economia ¢ delle
finanze, per gli aspetti di carattere normativo contenuti nel TUF, e la Consob, la Banca d’ltalia,
I'Ivass ¢ la Covip per la normaiiva attuativa di secondo livello di rispettiva competenza e per
I'applicazione delle sanzioni amministrative pecuniarie e le altre misure amministrative.

5.2 Monitoraggio

La Commissione europea, in stretta collaborazione con I'ESMA e 1’ Autorita europea di vigilanza
(*"Autorita pancaria europea”), presentera una relazione al Parlamento europeo e al Consiglio
sull'attuazione del Capo I bis (identificazione degli azionisti, trasmissione delle informazioni e
agevolazione dei diritti di voto deghi azionisti), anche per quanto concerne la sua efficacia, le
difficolta nell'applicazione praiica e nell'csecuzione, tenendo conto nel contempo dei pertinenti
sviluppi del mercato a livello di Unione e a livello internazionale. La relazione esaminera altresi
I'adeguatezza dell’ambito di applicaziene del suddetto capo in relazione agli intermediari dei paesi
terzi. La Commissione europea pubblicheria la relazione entro il 10 giugno 2023.

A livello nazionale, 1l controllo ¢ il monitoraggio degli effetti dell’intervento regolatorio verra
svolto dalia Consob che vigila-sull’ applicazicne delle norme ed in particolare Autorita designata a
fornire alla Commissione europea le informazioni in maiena di attuazione di cui all’articolo 1,
paragrafo 1, n. 3 della direttiva (UE) n. 2017/828. Inoltre, alle Autoritd nazionali competenti &
attribuito il potere di imporre sanziom amministrative efficaci, proporzionate e dissuasive ai sensi
dell’articolo 1, paragrafo 1, n. 5) della direttiva (UE) 2017/828, nel rispetto dei criteri e delle
procedure previsti dalle disposiziom™ nazionali vigenti che disciplinano V'esercizio del potere
sanzionalorio da parte delle Autoriti indicate.

CONSULTAZIONI SVOLTE NEL CORSO DELL’AIR

Per I'claborazione dell’articolato sono state consultate sia le autoritd di vigilanza competenti che
I’industria interessata. La predisposizione dello schema di decreto legislative ha necessitato del
confronto a livello tecnico con gli uffici di Consob, Banca d’Italia, Ivass e Covip che hanno
collaborato con ii Ministero dell’economia e delle finanze anche nell’ambito del negoziato per
I’approvazione della direitiva. Il testo dell’intervento legislativo & stato sottoposto a consultazione
pubblica, al fine di raccogliere commenti e osservazioni da parte di tutti i soggetti inleressati. In
particolare la consultazione ha registrato ia partecipazione di 20 soggetti, tra cui le principali
associazioni di categoria rappresentative. Solo uno dei partecipanti ha chiesto di non rendere
pubblico il proprio contributo. Le risposte si sono concentrate principalmente sui seguenti aspetti e
argomenti:

1) Trasparenza delle operazioni con parti correlate e controllo degli azionisti di minoranza sulle
operazioni con parti correlate;
2) diritto per le societa di identificare 1 propri azionisti;
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3} voto dell’azionista sulle remunerazioni,



Sulla base dei commenti e dei quesiti posii dal partecipanti alla consultazione sone state apportatc al
testo quelle modifiche volte a garantire una maggiore compliance dello stesso alle disposizieni della
Direttiva,

PERCORSO D1 VALUTAZIONE

La realizzazione dell’intervento normativo ¢ le valutazioni che lo hanno determinato sono state
svolte dall’ufficio competente in tematiche di governo societario della Direzione IV (Mercau
Finanziari e Sistema bancario. Affari legali) del Dipartimentc del Tesoro, anche sulla base degli
elementi informativi disponibili nella valutazione di impatto de! 9 aprile 2014 effettuata dalla
Commissione europea “SWD(2014) 127 final COMMISSION STAFF WORKING DOCUMENT
IMPACT ASSESSMENT Accompanying the document Propesal for a DIRECTIVE OF THE
EUROPEAN PARLIAMENT AND OF THE COUNCIL on amending Directive 2007/36/EC as
regards the encouragement of long-term shareholder engagement and Directive 2013/34/EU as
regards certain elements of the corporate governance statement and COMMISSION
RECOMMENDATION on the gquality of corporate governance reporting (comply or explain}”
disponibile al seguente sito web hups:/feur-
lex.europa.ew/LexUriServ/LexUriServ.do?un=SWD:2014:0127:FIN:EN:PDF.

Durante ¢ preliminarmente alla fase di recepimento si & avuto un dialogo ed un confronto continuo
con le Autorita di vigilanza competenti.
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This impact assessment analyses certa mlems in the area of corporate govemance of European
companies. Five main problems have been identified; 1) Insufficient sharehoider engagement 2) Insufficient link
between pay and performance of directors 3) Lack of shareholder oversight on related party transactions 4)
Doubts on the reliability of the advice of proxy advisors, 5) Difficult and costly exercise of rights flowing from
shares, 6) Insufficient guality of corporate governance information. These problems lead to suboptimal
corporate governance and 2-risk of suboptimal and/or excessively short-term focused managerial decisions
which result in lost potential for better financial performance of listed companies and lost potential for cross-
border invesiment.

What is this initiative expected to achigve? - . i i

This initiative shouid improve the governance and (f inancial) performance of EU llsted companies, contnbute to |
enhancing the long-term financing of companies through equity markets and improve the conditions for cross-
border equity investments. This objective should be reached by increasing the level of engagement of
institutionai investors and asset managers with their investee companies; by creating a better link between pay
and performance of company directors; by enhancing the transparency and shareholder oversight on related
party transactions; ensuring the reliability and quality of advice of proxy advisors, by facilitating the exercise of
existing rights flowing from shares by sharehoiders and by an improvement of the quality of information on
corporate governance provided by companies.

What i the value added of action at the EU Jevel? . S

Considering the grawing importance of cross-border equr*y investments (some 44% of the to’(al market
capitalisation of EU listed companies is held by foreign investors), there is need for targeted EU intervention to
address the problems described above. Only a limited number of Member States has undertaken action or is
considering doing so, and these actions cannot bring effective solutions to these problems. Action from Membsr
States alone is likely to result in different sets of rules creating an uneven level playing field, which may
undermine or create new obstacles to the good functioning of the internal market

choice or ﬂot? ‘Why? = - , : ;
A variety of options has been cons»derbd to solve the problems mcludmg a no paolicy change scenario, so
law/recommendation and different degrees of legislative actions. The following preferred options have been
identified:

1) Shareholder engagement — transparency of institutional investors and asset managers’ as regards their
voting and engagement policy and investment strategies, together with certain aspects of asset management
mandates and their implementation;

2) Remuneration — requiring disclosure of the remuneration policy and individual remunerations and submitting it
to shareholder vote;

3) Related perty transactions — requiring additional transparency and an independent opinion on more important
transactions and submitting the most substantial transactions to shareholder approval.

4) Proxy advisors — reqguiring disclosure on conflicts of interests and methodology,

5) Facilitation of the exercise of existing rights of shareholders — obligation for intermediaries keeping securities
accounts to facilitate shareholder identification and the exercise of rights flowing from shares

6) Corporate governance reporting — recommenidation providing guidance on the quality of reports

L




1) institutional investors and asset managers' — support by shargﬁotders, institutional investors an compames
2) Remuneration —supported by sharehoiders, institutional investors, asset managers and proxy advisors, but
also companies, provided ihat the concrete measures remain flexible;

3) Related party transactions — support by sharenolders especially minority shareholders and asset managers;
4) Proxy advisors — support by shareholders, institutional investors, asset managers and companies;

5) Facilitation of the exercise of existing nghts of shareholders — support by sharehoiders and companies;

6) Corporate gavernance reporting ~ shareholders, asset managers, instituticnal investors and companies.

‘What are the benefits of the preferred option (if any, otherwise main ones)?-

The benefits of the proposed package of options are difficult to quantify. The package will i increase the Ievel of
transparency in the equity investmant chain, which will contribute to a realignment of interests among actors and
a better focus on the long-term interests of final beneficiaries in investment strategies. Moreover, it should give
shareholders more effective tools to oversee directors. Proxy advisors’ services could gain on reliability. The
proposed package is expected to have positive economic effects, as it contributes to an improvement of
corporate governance cf listed companies and their long-term sustainability. This in tirn could have indirect
positive social impacts on employees and consumer, i.e. in this case, ultimate beneficiaries of assets institutional
investment. No specific environmental benefits are expected.

What are the costs of the preferred option (if any, otherwise main ones)?

The exact costs of the proposed package of options are difficult to quantify. Most optxoﬂs .mply tmproved
transparency and disclosure which will create limited additionai costs. These costs would be incurred by different
stakeholders — listed companies, institutional investors and asset managers, proxy advisors and intermediaries
keeping securities accounts. The main costs for companies would be related to the disclosure of the
remuneration policy and the remuneration report as well as of the most significant reiated party transactions and
its external evaluation. Only negligible cost would be linked to a shareholder vote on these issues, mostly to take
place during general meetings. Companies will alsc have to pay if they want to benefit from the services of
shareholder identification. Some limited costs could also be linked to the improved corporate governance
reporting. Costs for institutional investors and asset managers would be linked to the publication of the voting
and engagement policies and voting records. Shareholders may see a rise in the costs for an improved service
of facilitation of shareholder rights. Some limited costs for proxy advisors wouid be linked to the publication of
their policy regarding conflicts of interests and the methodology for the preparation of advice.
There shoukd be no negative social or environmental impacts.

How will businesses, SMEs and micro-enterprises be affected?

The proposed measures would only apply to listed companies. This means that only llsted SMEs would be
affected and micro-enterprises will not be covered. In principle, there should be no general derogatory regime for
the listed SMEs as the proposed rules should be flexible so as to allow companies to adapt them to their
situation, but derogations from certain specific requirements could be envisaged. The costs and burden should

be limited. There should be a positive impact on the sustainability of listed companies in general, including
SMEs.

Will there be significant impacts on national budgets and administrations?

There should be no significant impact on naticnal budgets and administration. The latter would be requurnd to
transpose the proposed measures into national law.

Will there be other significant impacts?

Disclosure of individual remuneration might have an impact on fundamental rlghts (right to protectlon of personal
data of the directors concerned). The package might have an impact on the competitiveness of £U companies,
as 'n might slightly increas thei osts and burden, while also enhancing their long-term inability.

When will the policy be reviewed?

The Commission will monitor the ;mplernenta’aon of the proposed measures and evaIuate their effectiveness. It
will consider the need for amendments on the basis of the assessment done five years after the expiry of the
implementation period.




1. INTRODUCTION

The past years have highiighted certain corporate governance shortcomings in European listed
companies. These shortcomings relate to different actors in the corporatc govemance of
companies: companies’ and their boards, sharcholders {(institutional investors and asset
managers), intermediarics and proxy advisors. Companies and their boards have paid
remuneration to their directors that was insufficiently linked to performance, concluded related
party transactions of which it was not clear whether it was in the best interest of the company,
including from a long-term perspective, and have provided corporate governance information that
lacked quality. Institutional investors and asset managers have, generally. speaking, not
sufficiently engaged with companies they invest in, while the advice from proxy advisors to
institutional investors and asset managers gave rise to doubts on its quality and reliability, thereby
compromising the voting and engagement of sharcholders. Finally, intermediaries have,
especially in a cross-border context, not always enabled shareholders to exercise their rights in an
effective and efficient manner.

On the basis of consultations and research conducted, the Commission adopted on 12 December
2012 an Action Plan on European company law and corporatc governance' outlining the
initiatives to be taken in the coming years in order to modemise the current framework. The main
objectives in the area of corporate govemnance are cnhancing shareholder engagement and
improving transparency between companies and investors.

This impact assessment considers possible ways to achieve the objectives set cut in the Action
Plan.

2. PROCEDURAL ISSUES AND CONSULTATION OF INTERESTED PARTIES
2.1. External expertise and consultation of interested parties
In its reflection on the functioning of the European corporate governance framework the

Commission has benefited from the advice of the European Corporate Governance Forum.”? In
addition, an external study on the monitoring and enforcement of corporate governance rules in
Member States was performed in 2009.”

A study performed by an external contractor on directors’ duties and liabilities evaluates current
rules on related party transactions.”

Following the fimancial crisis, the Commission underfook a thorough review of the current
corporate governance framework and held two public consultations in line with Commission
standards. First, the 2010 Green Paper on corporate governance in financial institutions and

: COM(2012)0740 final.

The Forum was set up in 2004 to examine best practices in Member States with a view to cnhancing the
convergence of national corporate governance codes and providing advice to the Commission. The Forum
comprised fifteen senior experts from various professional backgrounds (issuers, investors, academics,
regulators, auditors, etc.) whose experience and knowledge of corporate governance were widely recognized
at European level. It provided in particular opinions on as the cxercise on shareholder’ rights, executive
remuneration, related party transactions and significant transactions. The mandate of the forum expired in
2012. For more information, see http://ec.europa.eu/internal market/company/ecgforum/index_en.htm

The RiskMetrics Group, Study on Monitoring and Enforcement Practices in Corporate Governance in the
Member States, accessible on hiip://cc europa.gu/internal_market/company/docs/ecgforum/studies/comply-
or-explain-090923_en.pdf. A summary of main findings is attached in Annex V.

London Schagc! of Economics, Study on Directors’ Duties and Liabilities, 2013, see especially seciion 2.5.2.
See at http://ec.europa.ewinternal_market/company/board/index_en.htm
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remuncration p()liciesS discussed the role of shareholders and in particular the lack of shareholder
engagement. A majority of respondents was in favour of mandatory disclosure of voting policies
and records by institutional investors.?

As regards listed companies in general, the 2011 Green Paper on the EU corporate governance
framework contained a chapter on the role of sharcholders.” Respondents® were in favour of
increasing transparency as regards executive remuneration, of granting-sharcholders a say on pay
and of improving the informative quality of corporate governance reports. They also supported
measures regarding monitoring of asset managers by asset owners, more transparency from proxy
advisors and reinforcing current rules on related party transactions.” Although there was an
overrepresentation of replies from the UK'?, the results of the consultations would have been
essentially the same if there were no replies from the UK.'' The low response of public
autherities!? can be explained by the fact that only a low level of shares of European listed

companies-are held by public authorities in general, namely 4%."

As regards the issue of shareholder identification, transmission of information and facilitation of
shareholder rights two public consultations containing questions on these issues were held in line
with Commission standards. The responses and two extensive summaries are published on the
internet'*. The first consultation in 2009 aimed to collect information on ihe need to improve the
EU-wide framework for securities holding and disposition and how future EU legislation could
address the issues identified'’. The Commission got 99 responses. The majority supported the
legislative action based on their own experience of the difficulties (but support was
heterogeneous and dependent on the respondents' field of business or nationality). All factual
information provided is fully integrated in this report, especiaily with regard to the need for
evidence to justify EU action. A second consultation'® was conducted in 2011 on principles for
harmonising EU securities law.

The Commission sent a questionnaire to the Company Law Experts Group' ', which is composed
of Member States representatives, on the Member State framework on the issues anaiysed in this
Impact assessment. Moreover, it conducted a number of technical discussions with experts fiom
groups of stakeholders (in particular pension funds, assct managers, issuer companies, retail

COM(2010) 284 final. See also staff working document SEC(2010) 0669 final. The summary of main
responses to the consultation is attached in Annex lll. The full feedback statement is available at:
http://ec.europa.evw/internal_market/consultations/docs/2010/governance/feedback_statement en.pdf

The Green Paper received support the European Parliament, see Report 2010/2009(INT).

COM(2011) 164 final, for more details see section 2.1 and Annex I1L.

The summary of main responses is attached in Annex III. The full fecdback statement is available at
hilp://ec.europa.et/internal_market/company/modern/corporate-governance-framework_en.htm.

The European Parliament adopted on 29 March 2012 a Resolution on a corporate governance framework for
European companies, see point 41, P7 TA(2012)0118:
http://www curaparl.curopa.eu/sides/getDoc.do?pubRef=-EP/TEXT +TA+P7-TA-2012-

0118+0+DOC XML VO/ENE Janguage=EN.

91 out of a total of 409 replies.

Moreover, it is noted that due to the size of the UK stock market and the importance of the asset
management sector in the UK, UK organisations have an important interest in the corporate governance of
EU companies.

33 out of a total of 409 replies.

See Observatoire de 'epargne eurcpéennc- OEE, INSEAD OEE Data services, Who owns the European
cconomy? Evolution of the ownership of EU-listed companies between 1970 and 2012, August 2012, page
7.

See hitp://ec.cutopa.ewinternal_marketfinancial-markets/securities-law/index_en.htm.

See hitp://ec.europa.ewinternal_market/consullations/2009/securities_law_en him.

See http://ec.europa.ew/internal_market/consultations/20 1(/securities_en.htm,

The Company Law Expert Group is a Commission Expert Group which provides advice to the Commission
on thepreparation of Company Law and Corporate Governance measures.




investors, employees, proxy advisors, stock exchanges and regulators).'® In addition, corporate
governance issues were debated during an academic conference on the Action Plan on Company
Law and Corporate Governance organised by the European Corporate Governance Institute
(ECGI." Finally, some corporate governance problems have been discussed in the Grecn Paper
on the long-term financing of the Furopean economy™ which has initiated a broad debate about
how to foster the supply of long-term financing and how to improve and diversify the system of
financial intermediation for long-term investment in Europe.

2.2. Procedural tssues

The impact assessment was prepared by the Directorate-General for Internal Market and
Services.”' An Inter-Service Steering Group (ISSG) was set up to follow progress and feed in
views from other services of the Commission, including Directorates-General for Enterprise and
Industry, Employment, Social Affairs and Inclusion, Taxation and Customs Union, Economic
and Financial Affairs; Justice, Competition, Environment, Legal Service and Secretariat General
and the European Data Protection Supervisor. The stcering group met three times, in February,
April and May 2013.

This report was submitted to the Impact Assessment Board, which discussed it on 17 July 2013
and issued an opinion. The comments received from the Impact Assessment Board resulted in the
following changes in the revised impact assessment that was finalised on 10 October 2013.

First, to the problem definition additiona! data were added to identify more clearly the size of the
problems. Moreover, the links between the different problems identificd in the problem definition
were clarified, as were the links with the existing legislative framework and the on-going work of
the Commission. With regard to the analysis of impacts, evidence was added to demonstrate the
impact of the options. Where possible this evidence is quantitative, but stakeholder opinions were
also reported in more details, in order to give insight into the opinions of the different stakeholder
groups. Moreover, the potential impact in terms of administrative burden was strengthened.
Finally, the effectiveness of the package of measures to solve the problems in the problem
description was further analysed.

It should be noted that the part of the impact assessment on shareholder identification,
transmission of information and facilitation of the exercise of shareholder rights was initially
dealt with in a separate context and was integrated only in the final impact assessment report. For
that part, the impact assessment procedures were also followed and the text was cleared by the
Impact Assessinent Board in April 2013.

The objective was to gather more detailed and tecbnical information on the practical impact of the proposed

options on these specific groups. The summary of the discussions is attached in Annex 1V.
1Y

See the report from the conference, available at:
http://www.ecgi.org/conferences/eu_actionptan2013/report.php
> COM(2013) 150 final.
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- The initiative was announced in twe roadmaps (No 2013/MARKT/033 and 2013/MARKT/034) available at
hup:/iec.europa.cw/vovermanceimpact/planned 1a/docs/2013 markt 034 shareholders rights directive en.

pdf and
hitp:/fec.europa.ew/governance/impacy/planned 1a’docs/2013 markt 033 corpurate_governance framewor
k_en.pdf



3. POLICY CONTEXT
3.1. Nature and size of the equity market

The European rules on corporate governance apply only to ‘listed” companics, which are
companies that issue securities admitted to trading on a regulated market situated or operating in
a Member State.” It is considered that companies that do not raise money on capitai markets
should not be subject to the same requirements as listed companies, as there is no need to ensure
protection of external investors.”

There-are currently some 10400 listed companies in the EU The total market capitalisation of EU
listed companies is a bit more than 8 trillion euro.”* The size of the market in Member States is
very different. The UK stock market is the iargest with a market capitalisation of some 2,4 trillion
curo after which come the French stock market with a market cap of some 1.4 trillion euro, the
German stock market with 1,2 trillion euro and the Spanish stock market some 780 billion. These
four Member States cover 70% of total market capitalisation in the EU and 65% of all listed
companies.

The ownership structures in the EU arc diverse — while in the UK, ireland and the Netherlands
dispersed cwnership of the capital is predominant, in continental Europe the concentrated
ownership model is the leading scheme, although there is a clear tendency towards the dominance
of dispersed swnership in some Member States.” For example, only 25% of large cap companies
have large block holders in Germany.*® In the dispersed ownership system, there is a “separation
of ownership and control” with sharc ownership being dispersed among many institutional and
retai] shareholders and no shareholders typically holding significant blocks.2” In the concentrated
ownership system, a shareholder, a family group, or a small number of sharcholders hold a
significant block of shares and often have the power to appoint representatives on the companies’
boards, thus obtaining a certain level of control over its management.”®

Listed companies in Europe have a limited number of retail shareholders: only 11% of the market
valueof shares was owned by individuals in 2011. The largest category of shareholders is foreign
investors with 44% of the market value. 23% of the value of shares is owned by mstitutional
investors such as pension funds, insurers and other financial intermediary companies, mutual
funds and collective investment companies; 16% by non-financial companies (limited liabilit
comparies, foundations etc.), 4% by general government and 3% by banks.*’

See for example Article | of the Directive 2004/25/EC on Takeover bids, the Transparency Directive
(2004/109/EC), of the Shareholders® Rights Directive (2007/36/EC).

Respondents to the Green Paper on the EU corporate governance framework clearly pronounced themselves
against the extension of the EU corporate governance rules to unlisted companies.

For more details, see Figure | in Annex VII. The market capitalisation mentioned only takes into account
domestically incorporated companies and not foreign companies listed on the relevant stock exchange.

For example Germany, Spain.

Report on the proportionality principle in the Furopean Union, Sherman and Sterling, ISS, 2009.
http://ec.curopa.cu/internal market/company/docs/shareholders/study/final_report_en.pdf

See John C. Coffee Jr., Dispersed Ownership: the Theories, the Evidence, and the Enduring Tension
Between 'Lumpers' and 'Splitters’, European Corporate Governance Institite, Law Working Paper No.
144/2010.

Classic agency theory demonstrates that the delegation by the owners of companies of the management of
the company results in information asymmetries and leaves room for directors to act in their own self-
interest to the detriment of the shareholders. See, for instance, A. Berle, G. Means, The modern corporation
«and private property. Transaction publishers, New Brunswick, 1991; 1. E. Garen, £xeculive compensation
and principal-agent theory, Journal of Political Economy 1994, 102(6), 1175-1199.

See for an overview Figure 2, Annex V1. There-are however important differences between Member States.
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The share of foreign investors in total market capitalisation in the different Mcmber States is
depicted is shown in the below figure. For the four Member States with the largest market
capitalisation and the largest number of listed companies foreign investors hold between 40 and
50% of the market capitalisation of sharcs. This percentage of foreign ownership over has gone
up from 10% in 1975 to 44% in 2011
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A large part of the foreign investors are foreign institutional investors and asset managers. Over
the last decades the ownership structure of listed companies in most OECD countries has moved
from direct ownership to intermediary ownership.®' According to the OECD, in 2010 institutional
investors and asset managers held nearly half of the shares of listed companics in the world,
which would mean that this percentage is considerably higher for sharcs in free float. ¥
Institutional investors’ share in European companies’ capital has increased substantially, which
makes them a major force on the stock market; although their importance varies across markets
(for example it attains only 6% in Romania but as much as 50% in Germany and Ireland).” In
total, EU pension funds and insurers have invested more than 4 trillion Euros in equities,™ which
equals some 57% of the total market capitalisation of EU listed companies.

As regards the term ‘institutional investors’, for the purposes of this impact assessment, it will be
used to designate asset owners. Assef owners hold assets on behalf of ultimate investors who bear

30 See Qbservatoire de 'epargne curopéenne- OEE, INSEAD OEE Data services, Who owns the European

economy? Evolution of the ownership of EU-listed companies between 1970 and 2012, August 2012, page
20 and 33.
B Isaksson, M. and S. Celik {2013), “Who Cares? Corporate Govemnance in Today's Equity Markets™, QECD
Corporate Governance Working Papers, No. 8, page 25.
See Isaksson and Ceiik, “Who Cares? Corporate Governance in Today's Equity Markets, p. 20.
For more details, see figure 3 in Annex VII. See also Hewitt, P. (2011), “The Exercise of Shareholder
Rights: Country Comparison of Turnout and Dissent”, OECD Corporate Governance Working Papers, No.
3, page 25.

3z
32

32

include Cyprus, Malta, Lithuania, Latvia, Romania and Bulgana. See also the Asset management report
2013 of the European Fund and Asset Management Association, page 3.
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the economic risks of the investment. The most typical of these are pension funds, insurance
cornpanies, banks and sovereign wealth funds. According tc-Iasuranceburope total assets under
management of insurers arc some 8.5 tritlion Euro®, of which almost 33% is invested ii shares.*®
PensionsEurope stated that it represents some 3.5 trillion in assets.’’ Many asset owners manage
asscts in-house, but they increasingly rely on the expertise of external asset managers. An
example is that in 2009 approximately 93% of Dutch pension assets were invested externally with
one or more asset managers, while this percentage was less than 50% in 2001.”® The Kay report
notes that decisions on voting and acquisition and disposal of shares are most ofien exercised by
asset managers.39

Asset managers manage the assets of asset owners and households. They can do so either through
investment funds (the most important being Undertakings {or Collective Investment in
Transferable Securitics (UCITS)*, or through discretionary mandates. Most assets managed by
asset managers are done so by means of discretionary mandates*', namely 53%.% European asset
managers had in 2012 some 14 trillion euro of assets under management. 29% of these are
invested in equity. 75% of the assets under management came from institutional investors. From
this 75%, 42% came from insurers and 33% of pension funds, which suggest that a very large
majority of assels of pension funds and more than half of those of insurance companies are
managed by asset managers. Most of these assets are managed in a limited number of Member
States, namely in the UK (36%), France (20%) and Germany (10%). For assets managed under
discretionary mandate the UK’s market share 1s 47%, for France 19%, the Netheriand and Italy
6% and 4% for Germany."

¥ Reply to the Green Paper on long-term financing of the European economy, page 1.

bttp://www.insuraneecurope.cu/uploads/Modules/Publications/final-kev-facts-2013.pdf” , page 19 and
http://www.insurancecurope.ewuploads/Modules/Publications/eif- 201 3-final.pdf, page 60.

Reply to the Green Paper on ilong-term financing of the European economy, page 2. According o the
OECD’s Pension markets in Focus (September 2012), pension fund assets in the Euro arca were some 1,54
trillion euro in 2011.

See the reply of the Dutch based corporate governance forum for institutional investors in listed companies
(“Eumedion™) to the Commission’s 2011 Green Paper, page 11.

The Kay Review of UK Equity Markets and Long-Term Decision Making, Final Report, July 2012, page 6.
Available at: https:/www.gov.uk/government/upioads/system/uploads/attachment_data/file/34732/12-917-

30

37

38

UCITS are investment funds thal have been established in accordance with UCITS Directive. They provide
for a high level of investor protection and can be marketed across the EU. 72% of the assets managed in
funds arc UCITS. The guiding principle behind the UCITS Directive is that investors in funds authorised
under it can pet their money back at any time. Investment funds are pools of assets with specified risk levels
and asset allocations, into which one can buy and redeem shares, such as UCITS, hedge funds, private
cquity funds.

A In the Markets in Financial Instruments Directive (MIFID) this is cailed “portfolio management” See article

4 (9) of Directive 2004/39/EC. Discretionary mandates give asset managers the authority to manage the
assets on behalf of an asset owner in compliance with a predefined set of rules and principles, on a
segregated basis and- separate from other investors® assets. MIFID is designed to strengthen the EU
legislative framework for investment services and regulated markets with a view to furthering two major
objectives: 1) to protect investors and safeguard market integrity by establishing harmonized requirements
govering the activities of authorized intermediaries 2) to promole fair, transparent, efficient and integrated
financial markets.

Discretionary mandate assets represented EUR 7.3 trillion in 2011, whereas investment funds

accounted for the remaining EUR 6.5 trillion, See the Asset management report 2013 of the Eurcgean
i‘'und and Asset Management Association:
hup/www.efama.org/Tublications/Statistics/Asset®s20Management%20Report/Asset Management_Repor
t 2013.pdf, p. 15.

See the Asset management report 2013 of the European Fund and Assct Management Association
(EFAMA), page 10.
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Proxy advisors are important advisors 1o institutional investors and asset managers, since they
provide voting advice to sharecholders, which is particular]ly important for institutional investors
and asset managers that hold shares in hundreds or thousands of companies.*

A simplified structure of the equity (share) investment chain is described in the schema beiow. It
Is important to note that there is no uniform EU definition of a shareholder, so Member States
laws define who is entitled to exercise shareholder rights. In case of the use of asset managers
generally the asset owners define the general framework for the investment strategy and asset
allocation and the terms of the mandate also define who will be entitled to vote as a shareholder.”
In practice it is increasingly the asset manager and almost never final beneficiaries, such as future
pensioners, insurance policy holders or bank account holders who decide ¢ how the vote should
be cast.

Figure 1: schema of the equity investment chain

Uitimatebeneficiaries§

3

Assatowners{institutional-
invesiorsyy

Assetmanagers§

Company$ | '
L

Shares are held and transferred through a complex, sophisticated and international network of
intermediaries. Intermediaries hold securities in an account for someone clse, e.g. when an issuer
decides to issue securities to the public (investors) it usually hires an intermediary, e.g.
investment banking firm. The newly issued securities are then deposited in a Central Securities
Depository (CSD) or an International Central Security Depository (ICSD). Banks can also hold
and trade securities on behalf of others as intermediaries or on their own books as an investor.
Intermediaries, though, do more than just hold the securities for investors. Generaily,
intermediaries act on investors’ instructions to carry out transactions. They channel the rights
flowing from the share to the investor (e.g. dividends) and, in cases they are instructed Lo do so,
they exercise the rights attached to the share on behalf of the investor (e.g. voting).

Proxyadvisory

l
N

S44 R

For instance, one of the world’s biggest asset managers holds shares in some 15.000 companies worldwide.
The Intemational Corporate Governance Networks model contract terms between asset owners and their
fund managers ask for such clarification. See htips://www.ican.org/best-practice. In practice asset managers
play akey role in voting decisions. See the Kay review, page 31.
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3.2. Regulatory framework

321 Existing framework

The EU corporate governance framework is a combination of legislative rules and sofi law, in
particular corporate governance codes.*®* While corporate govemmance codes are adopted at
national level, Directive 2006/46/EC promotes their application by requiring that listed
companies refer in their corporate governance statement to a code and that they report on their
application of that code on a ‘comply or explain’ basis.*’ This approach gives companies an
important degree of flexibility in their corporate governance, since these national codes are not
only adapted to the different national corporate governance models, but in addition companies
can deviate from their provisions.

However, some key corporate governance aspects have been harmonised at EU level through
directives. Most relevant in this respect is Directive 2007/36/EC on the exercise of certain rights
of shareholders in listed companies, which contains rules on information provided to shareholders
before the generai meeting and on the participation and voting in such meetings. According to the
Directive a sharcholder is a legal or natural person that is recognised as a shareholder under the
law of the Member State where the listed company has its registered office (Article 2 and 1(2) of
the Directive).Other important acts are the Transparency Directive® which requires issuers of
listed securities to provide to investors financial information and information on major holdings,
and the Takeover Bids Directive® that provides for common rules for takeover bids, in particular
as regards the protection of minority shareholders in cases when control of a company changes
hands. Moreover, Directive 2012/30/EU on the capital of companies addresses sharcholders’
situation in case of capital increase or reduction. Finally, thc Commission has adopted a number
of recommendations™, which deal in particular with the role of non-executive directors and the
composition of board committces as well as the remuneration of directors.”'

Stricter corporate governance rules apply to financial institutions. In particular, the new Capital
Requircments Directive and Regulation (CRD 1V package)’®, which will replace the existing
rules as of I* January 2014, constitutes a major step towards creating a sounder and safer
financial system. In the area of corporate governance, the new provisions concern in particular
the composition of boards, their functioning and their role in risk oversight and strategy in order
to improve the effectiveness of risk oversight by boards. The status and the independence of the
risk management function are also enhanced. Finally, the package strengthens the existing rules
on rcmuneration, by setting a ratio between the variable and the fixed component of
remuneraticn.

e A list of main EU initiatives is attached in Annex 1.

This approach mecans that a company choosing (o depart from a corporate governance code has to explain
which parts of the corporate governance code it has departed from and the reasons for doing so.

Directive 2004/109/EC.

Directive 2004/25/EC.

Commission Recommendation 2005/162/EC on the rale of non-executive or supervisory direciors of listed
companies and on the committees of the (supervisory) board, Commission Recommendation 2004/913/EC
fostering an appropriate regime for the remuneration of directors of fisted companies and Commission
Recommendation 2009/385/EC complementing Recommendations 2004/913/EC and 2005/162/EC as
regards the regime for the remuneration of directors of listed companies.

For more information, see Section 4.3.

Directive 2673/36/EU and Regulation (EU) No 575/2013,
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A number of specific EU acts regulate institutional investors and asset managers. In particular, as
regards the activity of asset owners, Soivency I and 1I rules are applicable to insurance
companies, including life insurance. Solvency 1l is currently under revision to improve the
conditions for insurers to invest in the long-term.** Directive 2003/41/EC on the activitics and
supervision of institutions for occupational retirement provision (IORP)™ regulates pension
funds. As regards asset managers, the UCITS Directive™, currently under revision®” and
Directive 2011/61/EU on Alternative Investment Fund Managers (AIFM)Y*® contain rules
applicable t6 management through certain funds, while the Markets in Financia! Instruments
Directive (MIFIR) (Directive 2004/39/EC)59, currently also under revision®, is applicable to
management under discretionary mandates. More details on the provisions relevant for corporate
governance can be found in annex XH.

There is no international harmonisation in the field of corporate governance, however the OECD
Principles on Corporate Governance®' of 2004 are considered as a major benchmark in this field.

As regards rules applicable to intermediaries keeping securities accounts for investors and
transmit information between companies and investors, the MIFID Directive referred 1o above is
relevant. Central Securities depositories are currently regulated by national law but will be
subject to EU regulation in the future (see 2012 Proposal for a Regulation on Central Securities
Depositories, currently under ncgotiation with the Council and/Parliamem(’Z)

3.2.2.  Ongoing developmeris

Among the current ‘initiatives, the revision of the Transparency Directive™ has impact on
shareholders, as it modifies the regime of notification of major holdings of voting rights. The
recent Commission proposal on disclosure of non-financial and diversity information by certain
large companies and groups® aims at increasing EU companies’ transparency and performance
on environmental and social matters, but also on risk management and diversity in company
boards, and, thercfore, to contribute to sustainable growth and employment. The Commission
also proposed a regulation on European Long-term Investment Funds (ELTIF). The ELTIF allow
investors to put money into companies and projects that need long-term capital. It is aimed at

53 Directive 2002/83/EC of the European Parliament and of the Council of 5 November 2002 concerning life

assurance.

Directive 2009/138/EC of the European Parliament and of the Council of 25 November 2005 on the taking-
up and pursuit of the business of Insurance and Reinsurance. Solvency 11 is an economic, risk-based
solvency regime for insurance companies in the EU. Solvency 11 is currently under revision through the so
called "Omnibus II" Directive. This includes a new so called "long-terrn guarariees package” which
introduces adjustments to the existing framework that will support overcoming regulalory distortions to
long-term business and invesiments triggered by short-term volatility in financial markets. This should
improve the conditions for insurance companies to invest in the long-term. It is expected that the Omnibus [1
Directive will be concluded before the end of 2013 and that Solvency Il (including the Omnibus II
provisions) shall apply from 01.01.2016.

54

5 Directive 2003/41/EC.
5 Directive 2009/65/EC.
57 COM(2012) 350 final.
38 Directive 2011/61/EU.

59

Directive 2004/39/EC.

COM(2011) 656 final and COM(2011) 652 final.

Available at hetp.//www.occd.org/datica/corporateeovernanceprincinles/31557724 .pdf. The principles cover
in particular shareholders’ rights and their exercise, equitablc treatment of shareiwiders and protection of
minority shareholder, as well as institutional investors.

Proposal for the regulation:
http://eurlex.europa.ew/LexUriServ/LexUniServ.do?uri=CELEX:52012PC0073:EN:PDF

. COM(2011) 683 final

o COM(2013) 207 final
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investment fund managers who want to offer long-term investment opportunities to institutional
and private investors across Europe, e.g. in infrastructure projects. However, this proposal targets
long-term investments in non-listed companies.®®

The so cailed "Omnibus 11" Directive was adopted at the end of 2013 and would amend the
solvency regime for insurance companies. The Omnibus Directive includes a new so called
"Jong-term guarantees package" that will support overcoming regulatory distortions to long-term
business and investmentis triggered by shori-term volatility in financial markets. This should
improve the conditions for insurance companies to invest in the long-term. The new regime
would apply from January 2016.

Furthermore, the Commission has recently presented a follow-up to the Green paper on long-term
financing of the European economy, which includes a number of measures to improve the
regulatory framework and inicentives for long-term investments. It proposes a transparency
measure to incentivise institutional investors and asset managers to take better account of
environmental, sustainability and govemance information (ESG) in their investment decisions.
This measure would be complementary to this proposal as it would also aim at incentivising
institutional investors and asset managers to take better account of the medium to long-term
interests of their end-beneficiaries and of the companies they invest in when defining and
exccuting investment strategies and awarding asset management mandates. It would thus also
contribute to more responstble share-ownership.

4, PROBLEM DEFINITION
4.1. Background

This impact assessment analyses a number of problems in the area of corporate governance.
Corporate governance is traditionally defined as a set of relationships between a company’s
management, its board, sharcholders and other stakeholders.® One of the key issues in corporate
governance is the separation between ownership and control and the resulting principal-agent
relationship between shareholders and directors. Classic principal-agent thecory demonstrates that
the fact that shareholders (“principals”) delegate management of the company to the directors
(“agents™) leads to information asymmetries®’ and leaves room for these directors 1o act
sometimes more in their own s¢lf-interest than in the interest of the sharcholders. This could lead
to suboptimal corporate governance and suboptimal financial performance of companies.

Good corporate governance 1s in the first place a responsibility of listed companies themselves,
but there is, like in any governance system, a need for checks and balances. If not, dircctors
‘mark their own homework’, which often leads to non-objective assessments of their own
perforinance. Shareholders, in particular institutional investors and asset managers, but also other
stakeholders like employees, play a key role in providing, from their different perspectives,
checks and balances. The precise checks and balances differ however from Member State to
Member State.

COM(2013)462 final. Sec recital 22 of this proposal.

See, for instance the OECD Principles of Corporate Govemance, 2084, p. 11, at
Lup/www.oced.ore/daf/ca‘corporatesovernanceprinciples/31557724 pdf. A giossary of main terms is
attached in Annex L.

Where managers are better informed about the impact of their personal work on company performance
than shareholders.
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Changes in the equity investment chain, in particular the increased role of intermediaries and
increased cross-border shareholdings, have exacerbated the existing principai-agent problem and
have contributed to a lack of sharcholder engagement with investee companies and have made the
identification of the sharcholder, the transmission of information to shareholders and the excrcise
of shareholder rights more difficult and costly. These changes by ihe equity investment chain
make it necessary to look beyond the mere relation between shareholders and the listed company.

Shareholder engagement is generally understcod as the active monitoring of companies by
shareholders, engaging in a constructive dialogue with the company’s board, and using
shareholder rignts, including voting, to improve the governance and financial performance of the
company. Whether the corporate governance of Jisted companies’ functions well depends,
amongst others, on the engagement of shareholders and use of their rights.

In this regard the question is whether institutional investors and asset managers are interested at
all to engage on corporate governance of listed companies: Stakehoiders indicate that asset
managers are, on purpose or not. often not Incentivised by the asset owncr to engage on
companies’ corporate governance and performance. Moreover, such engagement is more difficuit
with large number of (cross-border) holdings, since it presupposes more detailed knowledge on
(all) these companies and their corporate governance, but also on the national corporate
govermnance framework applicable to them. However, Member States’ themselves have given
shareholders important tools, for instance on remuneration and on related party transactions, and
shareholders themselves ask for more tools.®® Finally, there is-a-growing group of investors that
opt for an engagement investment strategy. Academic studies underpin these decisions, since they
demonstrate that such strategies lcad to increased performance of both investments and of
investee companies.

The extent to which institutional investors and asset managers will decide to engage more with
investee companies depends, amongst others, on the costs and difficulties attached to it.
Consultations and extensive informal meetings have shown the Commission in which areas
stakeholders see particular problems_and where they cannot, due to a lack of comprehensive,
clear and comparable information or proportionate tools, engage. Secondly, whether institutional
investors and asset managers will engage depends on whether they have incentives to do so. For
this reason this impact assessment looks at two distinct. but closely related problems: on the one
hand the lack of good and reliable information on FU companies’ corporate governance and
proportionate tools to engage and on the other hand the iack of engagement of institutional
investors and asset managers.

The problems, their drivers and their consequences are depicted graphically in the following
problem tree and arc described more in detail below. It should be noted that the analysis of the
problems described below is constrained by the scarcity of statistical data and by the confidential
nature of some of the evidence available to the Commission.

nX

See for more details the different description of the problems in this chapter..
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Figure 2: problem tree

Drivers Problems Consequences

4.2. Insufficient engagement of institutional investors and asset managers

The financial crisis has revealed that shareholder control did not function properly in the financial
sector. Rather than ensuring good decision-taking by companies, shareholders, especially
institutional investors, have often been either absent or did not take action against or even
supported excessive, short-term risk taking.69 Listed companies in general do not have markedly
different shareholders than financial institutions and there are signs of a lack of sufficient iong-
term oriented sharcholdcr engagement here too.

A recent OECD report considered that “the current level of “monitoring™ of investee companies
by institutional investors is sub-optimal’ and that a great deal can be done by private agents and
policy makers to improve the corporate governance outcomes of institutional investors

behaviour™.” A UK government commissioned study, the Kay review, concluded that “short-

o See results of the study Corporute governance in the 2007-2008 Financial Crisis: Evidence from Finarcial

Institutions Worldwide, David H. Erkens, Mingyi Hung, Pedro Matos, January 2012, discussed in section
4.2

OECD, The role of institutional investors in promoting good corporate governance, p. 10. Available at
http/'www.oecd.org/daficastheroleotinstitutionalinvestorsinpromotinggoodcorporalegovernance him.
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termism” of investors is a problem in UK equity markets, and that the principal cause of this is
the misalignment of interests between asset owners and asset managers. According to this study
equity markets currently encourage exit (the sale of shares) aver voice (the exchange of views
with the company) as a means of engagement, replacing the concemed investor with the
anonymous trader. Moreover, the study pointed also to increased foreign shareholding, which
would have reduced the incentives for engagement and the level of control enjoyed by cach
shareholder’": sharcholders hold, generally speaking, smaller (minority) holdings in listed
companies and it is, for cross-border investors, more difficult and costly to engage with these
companics, while the relative benefits of engagement are shared with more investors. The data on
the concentration of asset management in a limited number of Member States show the cross-
border relevance of this problem.

The problem analysed in this chapter is the lack of engagement of institutional investors and asset
managers. This lack of engagement leads to suboptimal corporate governance of listed
companies, a risk of short term focused strategic decisions and lost potential for better financial
performance of listed companies. Studies demonstrate that sharcholder engagement on corporate
governance issues is not only creating value for the sharcholders”, but contributes also to a
significant improvement of the governance, operating performance, profitability and efficiency of
the investee companies.”

Locoking at the current level of sharehoider engagement, the most common form of shareholder
engagement is voting in general meetings.”’ With regard to this means of e¢ngagement studies
show that average turnout is around 60% in Europc. However, the turnout of minority
shareholders (typically (foreign) institutional investors and asset managers) is a mere 37%, whiie
average dissent regarding resolutions is around 2-3%.”" Where minority shareholders do vote,
ihey typically rcly heavily on proxy advisors, especiaily in case of cross-border holdings. I the
USA' average turnout is some 8&1% and in Japan some 74%. The relatively low turnout at
general meetings In Europe can be explained by the relatively high level of foreign share
ownership.”” Furthermore, the low level of dissent in general meetings of shareholders may also
be an indication of a suboptimal level of sharcholder engagement.

After voting in general meetings the most commonly mentioned forms of shareholder
engagement are private engagement and collaboration with other shareholders. Among the most
responsible investors surveyed in 2012, only 39% claim to engage in private with companies.
There is however no extensive data available on these means of engagement by sharcholders,

n Kay review, page 10.

Elroy Dimson et al, Active Ownership, 2012 analyses the positive effects of sharcholder engagement on
environmental, social and govemance matters. As regards corporate governance themes, the cumulative
abnormal return of-a successful engagement over a year afler the initial engagement averages + 7.1%. Sce
similar results about the return generated by an aciive UK investor in Becht et al, 2009, Returns to
sharcholder activism: Evidence from a clinical study of the Hermes UK Focus Fund. review of Financial
Studies 22.

Clroy Dimson et al, Active Ownership, 2012 finds significant improvements as to return on assets, profit
margin, asset turnover and sales over employees ratios after successful engagements.

Eurosif, Shareholder Stewardship, European ESG Engagement Practices 2013, page 32.

See Hewitt, “The Exercise of Shareholder Rights: Country Comparison of Turnout and Dissent™, . The ISS
“2010 Voting Results Report. Europe”, shows an average turnout of 61.5% in 2010.

In the US, certain institutional investors and asset managers interpret the relevant laws as requiring to vote
in general mectings. It has been argued-therefore vote for at compliance reasons and largely follow the
recommendations made by proxy voting agencies. See Charics M. Nathan and Parul Metha, Latham &
Watkins LLP, 2010 “The Parallel Universes of Institutional Investing and Institutional Voting”,
http://papers.ssm.com/sol3/papers.cfim?abstraci- id=1583307

Hewiit, The Exercise of Shareholder Rights: Country Comparison of Turnout and Dissent, page 6.

”
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which can be explained by the fzct that such engagement is not necessarily recorded.” The below
figure gives an overview of investors’ use of engagement strategies.””

Vating of shares

Issuer engagement

(Private)

Collaborative
engagement

Engagement of industry
groups/policy makers

Issuer engagement

{Piublic)

Co-filling shareholder
resolutions

Filling shareholder

resolutions

1
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n
=}
38

60%

Percentage of all respondents {(multiple answers possible n=185}

The proportion of assets managed under.engagement and voting strategies is still relatively small
compared to other investment strategics in Furope.*® According to the European Sustainable
Investment Forum (Eurosif), engagement and voting strategies®' now represent less than 2 trillion
Furos* in Europe, compared to 14 trillion Euros of assets under management by asset managers.
In the last two years this number increased however with 8,1%4. i is to be noted that almost three
quarters of this 2 trillion euro concern assets under management in the UK and the Netherlands.*
Recently, the Norwegian sovereign wealth fund, that, according to the Economist, on average
holds 2,5% of every European listed company, was reported as having decided to take a more

7 Article 14 of the Shareholders Rights Directive obliges companies to establish the voting results of general

meefings.

See Eurosif, Shareholder Stewardship. European ESG Engagement Practices 2013, page 32. The study does
not clarify how often of intense they engaged, nor for which part of their assets.

As to the magnitude of engagement and voting strategics in Europe, it is not easy to give cxact data, since
the data available for measuring the magnitude of shareholder engagement strategies combine engagement
for environmental and soctal purposes and ofien do not separate govemance matters.

This is defined as "Engagement activities and active ownership through voting of shares and engagement
with companies on (environmental, social and governance (ESG) matters”. European Sustainable
Investmenit Forum, 2012 study on responsible investments in Europe, page 17-18. See
http://eurosit.ore/images/stories/pdf? 1 feurosit?620sri%20studylow-res¥20v1.1.pdf. This figure measures
the assets covered by an engagement policy, not the portfaolio value of all companies actively engaged with.
Includes only 14 Member States.

tnvestors will often have an engagement policy covering most of their assets, but will actively engage only
on a small number of companies in relation to the (otal number of companies held.
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active role in managing its portfolio of companies and push them to improve their corporate
governance.®

Figure 5: Growth of engagement and voting strategies in Europe®”
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In a recent Duich survey, Dutch listed companies were asked how they perceive engagement of
shareholders. Only 30% of Dutch institutional investors are perceived to have a dialogue with the
company.®

There is however a rising interest in responsible investing, which typically aims at maximising
financial return by integrating a wider range of long-term risk and return factors, such as
environmental, social and governance matters into the valuations of companies (‘Integration
strategies’). Using data from 9 Europcan countries, Eurosif finds that almost 70% of all
engagement assets (2 trillion) are subject to such integration.”’

The UN Principles for Responsible Investing gave further impetus to the development of
responsible investing when adopted in 2006. Responsible investors "seek a sustained competitive
advantage and outperformance, partly by evaluating a company's overall management ability to
adapt to dynamic business climate and create enduring value"®*. They are interested in the long-
term value of companies and are said to exhibit active ownership which entails shareholder
eng,agcment_’39 Many UN PRI signatorics are European asset owners and asset managers.” The

The Economist, 14 September 2013, “More Money than Ther. Changes to Norway’s gigantic sovereign-
wealth fund will be felt arourd the world”, See hitp://www.economist.com/news/business/21586268-
changes-norways-gigantic-sovereign-wealth-fund-will-be- felt-around-world-more-maney

# Eurosif, European SRI study, 2012

8 See Dutch Monitoring Committee of the Corporate Governance Code, Fourth report on compliance witit the
Dutch corporate governance code, 2012.

Sharehoider Stewardship, European ESG Engagement Practices 2013,

Sustainable Investing, Establishing Long-term value and performance, 2012, DB Climate Change advisors,
page 21.

Although over 85% of asset owners have at least some funds that are passively managed. See the OECD
report on the role of institutional investors in promoting Good Corporate Governance.

The UNPRI reports in 2011 that “in the global market as a whole, ESG integration is being implemented
across 8% of listed equities in developed markets™.

87
8%
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reporting system for signatories does at this moment however not allow seeing how much
shareholder engagement iakes place by signatories.’

The most recent survey (2013) of the UK association of pension funds”™* reporis that 82% of
respondent pension funds agreed that ESG factors can have a material impact on their fund’s
investments in the long-term. The survey also reports about an increasing interest of being more
active owners:  56% of respondents agreed that institutional investors had played an active
cnough role in their investee companies, compared to 50% in 2012 and 54% agreed that
engagement fiad added (or prevented loss of) value to the fund (53% in 2011 and 2012). The
survey demonstrates that respondents see more evidence of engagement activities influencing
changes on corporate governance issues (such as board composmon remuneration, carporate
strategy and performance) than on social and environmental issues’

At EU level the recently adopted Commission proposal on disclosure of non-financial and
diversity information by certain large companies and groups will increase the transparency on
environmental, social and some governance matters (diversity and risk management) and will
thereforc give shareholders important material 1o engage with listed companies. However, it does
not give further tools to shareholders, nor does it aim to make shareholders more engaged.

The main driver for an insufficient level of sharcholder engagement appears to be the incentives
within the equity investment chain which do not sufficiently encourage increasing the value of
the investments through sharcholder engagement and creating real economic value stemming
from increased efficiency and competitiveness of the investee companies. Asset owners make
more and more use of assct managers. Delegation of asset management 1o asset managers creates
an agency problem.” Asset managers have access to more and better information than the asset
owners that make use of them and the interests and objectives of agents may differ from those of
their principals. Although they have different portfolio horizons, the largest asset owners, such as
pension funds and insurers are inherently long-term oriented as their llabllmes are jong-term.”

Iowever, for the selection and evaluation of asset managers they often rely on benchmarks, such
as market indexes. Underperformance relative to the benchmark index may lead to the
termination of the asset management mandate”, while the performance is often evaluated and

& According to the European Sustainable Investment Forum, investing taking into accouni long-term

sustainability factors (environmental, sociai and governance, ESG) is on the rise. In 2011, 3.2 trillion of
assets being managed in Europe have taken ESG factors into account when investing (compared to a total of
14 trillion of assets being managed). This number was 2.8 trillion in 2009,

http:/fwww napf.co.uk/PolicyandResearch/DocumentLibrary/0354 NAPF_engagement survey 2013.aspx
Page 23 of the above NAPF survey.

Paul Woolley, The future of finance and the theory that underpins it, Chapter 3, Why are financial markets
so imefficient and exploitative — and a suggested remedy, in Adair Turner and others (2010), The Future of
Finance: The LSE Repert, London School of Economics and Political Science, page 125.

In their contribution to the Green paper on long-term financing, Insurance Europe states that insurers’
investment in long-term assets is 2 natural consequence of their liabilities, that is investing in assets is not an
alm per se, but a consequence of insurers’ primary role of providing protection and managing policyholders’
savings. Pensions Europe argues that the match with the long duration and maturities of their liabilities,
often amounting to as much as 10-25 years, makes pension funds very suitable long-term investors. It
should however also be noted that pension funds and insurers have-short iesm obligations, which means that
they have to find a balance between short-term and long-term performance.

OECD, The role of institutional investors in promoting good corporate govermnance. p. 45, sec also
Eumedion position paper on engaged share ownership, March 2010.
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discussed on a quarterly basis.”” Furthermore, performance fees for individual fund managers are,
to varying degrees, linked to performance versus a standard industry benchmark.*®

As a result, although asset owners have an important interest in the long-term absolute
performance of their assets, many assct managers’ main concern has become their short term
performance relative to a benchmark, while they have an incentive to outperform each other on
the shorter-term. Moreover, the fact that the performance horizon on which the asset manager is
often evaiuated is short, is a disincentive to engage, because shareholder engagement usually
bears fruit only over a longer period of time”, while the benefits of engagement will be shared
with other sharehoiders.'”” Short-term incentives turn focus and resources away from making
investments based on the fundamentals {strategy, performance and governance) and longer term
perspectives, from evaluating the real valuc of companies and increasing their value through
shareholder er\gagement.'m

One indicator of the short performance horizon of shareholders is the average holding period of
shares which now stands at some 8 menths (see figure 2).
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Figure 2. Average Holding Period - Selected Exchanges
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In view of the existence of high frequency trading this figure may however not be the best
indicator for short-termism of traditional longer-lerm asset owners and managc:rs.m3 Looking at

7 See the reply of EFAMA to the Green paper on long-term investment of the Furopean economy, page 25

and the Kay review, page 40.

i Mercer, Global asset manager {ee survey 2012, page 18 http://www.mercer.com/articles/1505185.

i Elroy Dimson et al, Active Ownership, 2012 analysing the engagement actions of a large US asset owner
between 1955-2009 finds improvements as to return on assets, profit margin, etc. one year afier suceesstul

o engagements.

The Kay review, page 42: noted that ‘In the current market environment both analysis and engagement
have something of the character of public goods — most of the benefits accrue 1o people who do not
undertake them.’

The shorter the timescale for judging asset manager performance, and the slower market prices arc to
respond to changes in the fundamental value of the company’s securities, the greater the incentive for the
asset manager to focus on the behaviour of other market participants rather than on understanding the
underlying vaiue of the business. This may result in following short-termt movements in market prices
(momentum stratcpies), trading frequently and/or not to allow the performance of the investor diverge too
mucli fromi-ihe benchmark, so that investment decisions are taken an the basis of the structure of a certain
benchmark. Robert Schiller, -the 2013 Nobel price winner in Economics demonstrated that siock prices are
much more volatile than their fundamental value would suggest. See his “Do Stack prices move too much to
be justified by subscquent changes in dividends?” The American Economic Review, 1981 page 421, 422
See OECD Discussion Note. Promoting: Longer-term investment by Institutional investors: selected issues
and policies, page 6.
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data about deviations from expected levels of portfoiio turnover (i.e. the frequency of buving and
selling stocks) of traditional longer term asset managers provides a better picture about the
magnitude of short-termism of traditional asset managers. When portfolio turnover rates exceed
their expected range by a notable margin, this could be an indicator of a lack of conviction in
investment decisions and momentum-following behaviour.

A recent studyi04 examined the differences between planned and actual turnover rates.'” Of §22
tund strategies between 2006 and 2009'% nearly two thirds considerably exceeded their expected
turnover levels. Average annual turnover was 72% with some 20% of funds being above 100%
which implies a full turnover of the entire portfolio in one year or less. Less than 10% of asset
managers have iess than 33% of turnover, the equivalent of a three year investment horizon. 65%
exceeded their expected turnover by approximately 30% on average.'”” The study conchudes that
short-termism exists and managers do not necessarily behave according to their stated
approach. 108

At EU level there are currently a limited number of provisions that ensure a certain transparency
on the engagement and voting policies and their application in practice of asset owners and
managers. % As regards transparency of asset managers, for assets managed through
discretionary mandates (53% of the market), reguiaied by MIFID'", and where there is
potentially the biggest scope for improvement for giving better incentives for sharcholder
engagement“', there is only a limited rule on disclosure about investment strategies and costs to
investors. For assets managed in funds (47% of the market) both the UCITS and the AIFM
Directive require that these funds set up a strategy for the exercise of voting rights, but they are
only re(?uired to make a short description of these strategies available to investors on their
request. ' There are some rules on the disclosure of the costs of asset management t00."" In
sum, these provisions do not cnsure a sufficient transparency of the large majority of assct
managers towards institutional investors, nor of institutional investors towards final beneficiaries,
which contribute to informed decision taking. In practice, a survey under 189 irstitutional

103 High frequency traders now account for some 30-46% ofirading in Europe, although they represent only a

very small portion of the ownership. See OECD, The role of institutional investors in corporate governance,
p. 35 and 43

Mercer, IRRC Institute 2010, Do managers do what they say?

http:/iwww. irreinstitute.ory/projects. php?project=42, page 7.

It has to be emphasised that this study examined the behaviour of active cquity managers which traditionally
operate with a longer investment horizon and excluded hedge funds and other long/short strategies.

We have to acknowledge that this period was historically very volatile.

Both “value” managers, which typically buy equities based on the belief that they are undervalued, and
socially responsible investment straiegics have lower levels of turnover.

A practice which can have a negative effect on engagement is stock-lending, where the institutional
investors® shares are sold subject to a buyback right. According to a survey of RMA more than 1,1 trillion
euro of European stocks are available for lending. This can be an obvious barrier for engagement and
exercising sharcholder rights. Often the stock lending programme appears to be under the control of the
asscl manager. In order to engage efficiently, both asset owners and managers should have insight into
which stocks are subject to lending and who can recall a lend stock. See also International Corporate
Governance Network, Model contract terms between assct owners and their fund managers.

See for more details annex XI1.

e Article 19 MIFID

" Discretionary mandates, where the assets of an asset owner arc not pooled together with assets of others
cstablish a direct contractual link between the assct owner and the asset manager to set strategies and
influence and monitor the behavior of the asset manager.

Article 21 UCITS implementing Directive 2010/43 and #iticle 37 AIFM Directive.

Article 33 of MiFID implementing Directive 2006/73; Article 23 of the AIFM Directive and Article 5 of the
UCITS Directive.
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investors and asset managers showed that 35% has an engagement Folicy which is disclased by
only 24%, whereas only 16% disclose the outcome of such policies.'

As regards potential solutions to these problems the 2010 and 2011 Green papers as well as the
Green paper on long-term financing of the European economy asked a number of questions. In
the context of the 2010 Green Paper disclosure of institutional investors’ voting practices and
policies reccived strong support from stakeholders. A clear majority of Member States
responding supported EU action on this issue'”, while some Member States were against EU
action.''® Stakehoiders considered that such disclosure would raise awareness of investors,
optimisc investment decision of ultimate investors and facilitate engagement between
sharcholders and listed companies.

In the context of the 2011 Green Paper the majority of shareholders and institutional investors
supported a more effective menitoring of asset managers by institutional investors, particularly
with regard to strategies, costs, trading, and the extent to which asset managers engage with the
investee companics. However, they expressed themseives mostly in favour of transparency and
the diffusion of best practices (but not binding regulation). Companies were also slightly in
favour. Asset managers strongly opposed such measures claiming that these aspecis are already
covered by contraclual agreement (mandates) and therefore there is no further need of
intervention. Finally, the majorty of Member States supported non-binding rule''” while those
opposi?% an action mostly justificd their view affirming that mandates should regulate this
aspect.

In the context of the Green paper on the long-term financing of the European ¢conomy asset
owners, assct managers and companics seemed tc agree that the interaction between asset owners
and asset managers is key to the promotion of shareholder engagement and that current practice
reinforce their short-term focus. Europeanlissuers''? considers that capital markets do not reward
fundamental analysis sufficiently; instead, it is casier to make moncy from trading activities
which do not require analysis of underlying economic realities. Thus market incentives reward
traders rather than investors.'”’ EFAMA'? agrees that there are a number of practices that are
currently common in the relation asset owner/manager interaction that reinforce a focus on the
short term. These practices include the review of performance on a quarterly basis and the
reporting of performance drivers on a quarterly basis. The almost continuous focus on short term
movements by asset owners and their advisers lead asset managers to hold companies to account
over more short term periods. PensionsEuropc121 considers that "no incentives should be given
within the equity investment chain to drive short-term behaviour" and that pension funds should
monitor their manager’s investment performance ideaily with refercnce to long-term absolute
performance and (...) when assessing investment performance, pension funds should seck to
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Eurosif, Shareholder Stewardship, European ESG engagement and practices, 2013, page 38. The study
covers asset managers and asset owners based in Europe or managing European assets. The study cavers 14
markets in detail; Austria, Belgium, Denmark, Finland, France, Germany, ltaly, Nctherlands, Norway,
Poland, Spain, Sweden, Switzerland and the UK. Data were collected from 189 asset owners and assel
managers from April to July 2012.

Austria, United Kingdom, Germany, Malta, Esionia, Netherlands, Stovakia and Spain.

Czech Republic, Finland and Denmark.

Spain, Finland, United Kingdom, Estonia, Portugal, Latvia, France.

Netherlands, Sweden, Lithuania Germany, Czech Republic and Denmark.

Association of European listed companies.

Furopean Issuers contribution to the consultation on long-term financing of the Eurapean economy, page
28.

European Fund and Asset Management Association reply of to the consultation on long-term financing of
the European economy.

Association of Eurepean pension funds.
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discuss performance with reference to the previously agreed upon investimient strategy and not
feel pressured 1o respond to what may be short-term market fluctuations.'> Insurance Europe is
of the view that "jong-term commitment in investment strategies is key in delivering performance
and beneficial to investors and the economy as a whole" and that long-term performance
mcasures ggd high watermarks should be used by asset owners when defining asset manager
mandates.

The consultation on leng-term financing of the European economy asked stakeholders what kind
of incentives could help promote better long-term shareholder engagement. It also asked how the
mandates and incentives given to asset managers can be developed to support long-term
investment strategies and relationships and whether there is a need to revisit the definition of
fiduciary duty in the context of long-term financing.'® Stakeholders strongly supported
encouraging better alignment of interests in the equity investment chain, and many stakeholders
are.in-favour of more transparency about-portfolio turnover and costs and how asset owners and
managers take the long-term interests of their beneficiaries into account and many of them
support longer-horizon performance review.

it should be noted however that long-term investors are also interested in short-term profits, also
to meet their liquidity needs. Furthermore, selling shares and consequent price declines may aiso
exert a certain pressure on managers for self-discipline to regain credibility. The problem, from a
corporate governance point of view, arises when there is a significant shift towards interest
primarily in short termn value, as demonstrated by portfolio turnover data of fong-term investors,
crowding out longer-term relationships and engagement. Furthermore, long-term asset owners
recognize the importancc of and the opportunity in long-term investing.'*® The growing
importance of ESG investors shows that more and more asset owners and managers look at a
broader range of longer-term risk factors, including governance, when assessing the overall risk
of their portfolio and engage with investee companies io improve their governance and
nerformance. More shareholder engagement is likely to bring benefits for the shareholders and
investee companies alike (sce under chapter 4.7 and 9).

4.2. Insufficient link between pay and performance of directors

Remuneration of dircetors has been a constant theme for policy makers, academics'?’ and the
media for a number of years. Sharcholders may agree with a high pay to directors when they
perform very well and when they get value for their investment. However, such pay to directors
who are perceived as having underperformed has aftracted much criticism from shareholders and,
also, from civil society which cannot, especiaily in times of financial crisis and unemployment,
understand the justification for such pay.

This problem cceurs because of the principal-agent relation between shareholders and directors
which leaves room for directors to act more in their own seif-interest than in the interest of the
sharcholders. Directors’ remuneration plays a key role in aligning the interests of directors and
sharcholders and ensuring that the directors act in the best interest of the company. Where

PenstonsEurope’s contribution to the consultation on long-term financing of the European economy, page

14.
124 Insurance Europe's contribution to the consultation on long-term financing of the European economy, page
14.

12 See for an overview of the replies Annex XIII.

See for example reference to Insurance Europe's view above.
E.g. Berle and Means (1932), Jensen and Meckling (1976), O'Reilly et al (1988), Garen {1994), Murphy
(1999), Oxelheim and Randoy (2005).
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shareholders do not oversee directors’ pay, there is an important risk that directors will apply a
strategy which rewards them personally, but that may not contribute-to the long-term value of the
company. Therefore, lack of oversight may lead to unjustified transfers of value from companies
and their shareholders to directors.

The existence of this problem is shown by recent data which demonstrate that there is ofien an
insufficient link between pay and performance. In France'”® and Austria'®, where shareholders
do not have a say on dircctors’ pay, the average remuneration of directors in the years 2006 to
2012 increased with respectively 94% and 27%, aithough the average share prices of listed
companies in these countries decreased with respectively 34% and 46%. Moreover, recent
scandals show the award of generous pay packages with no obvious link to performance. For
instance, the WPP advertising company paid £13 million to the CEQ in 2011 and £17 million in
2012 although shareholders considered-this package not proportionate to- performance.’* Before
that, at the French company Vivendi, a € 21 miilion severance package gave rise to public
eriticism.”' More recently, the golden handshake of the CEQ of Nokia caused furore.'”

Consultations and academic studies'*> show that regulation of directors’ pay, and in particular its
relationship with performance' ™, is a key concern for shareholders and that significant
improvements could be made. Stakeholders argue that it is often difficult to identify the important
information amongst all kind of detailed information in the current directors’ remuneration
reports. The complexity of directors” pay makes it hard to disentangle what executives arc

For comparative data in France, sec notably:

ﬁp://fm.cemﬁ,es/pdf"paper‘s/Scminar/]ntemationalCEOPay 18Nov2008 final.pdf;
ttp://lexpansion.lexpress. fr"enncgrise’Ia-remuneration-des‘patrons—du-cac-a-augmente;dg-?ad—cu-

20 10282794 himb# IV GevyHTIS3IxmY YOv .9

http:/www.curoproxy.com/divers/ECGSY GZOremrt‘l 200n%20DirectorsT620pay2012. pdt.

For comparative data m Austria, see notably: hup://wievl .orf.at/stories 195502,

hl’Ip /"'mcdia 1rbeilerkdmm:..r 'IL'PDF/\'orstandsg;ehaelter AT\' Umemehmen 2010-2012 pdf;

13 See hng.. onlmc.wgu;om. mule/SBiooo;424032700303822204577464:64%3m 178.html. The following

year the CEOs pay was significantly cut and approved by shareholders in an advisory vote. See
hup://www.adweek.com/newsfadvertising-branding/wpp-sharcholders-approve-ceo-sorrelis-compensation-
150228,

Sec http://www.ft.comicms/s/0.8676422ad7b4-1 1db-b218-000b3df10621 himl ("Trichet calls for executive
pay restraint”), huip:‘cachef ft.com/ems/s/0/{1 712 7ee-945£-11dd-953¢-000077b07658 humt ("Paris warns on
executive pay"), http://www.ft.com/cms/s/d285337a-0Ocel-11dd-86d{-0000779fd2ac dwp_uuid=ebe33{66-
57aa-11de-8ch5-0000779fd2ac.print~ves.htm] ("BP shareholders criticise executive pay packages”)
http/www. ft.comiems/s/0/£3506d4a-bS88-11dd-ab71-0000779fd1 8¢c.htm! ("Pressure mounts on executives
to rencunce incentives"), hup://www. tt.com/cms/s/2/712£3d%¢-5245-1 1dd-9ba7-000077b07658 himl ("The
Lex Overpaid CEQ Award”), hitp:/www ft.com/cms/s/0b7c7ceb8-9be2-1 1dd-ae76-000077h07658 huml
("High pay fails to boost performance, says report”).

httprifvle fifuutiset/new nokia twist - elops contract revised same_day as_microsoft_dcal/6847697.

For example, Ferrani and Moloney (2005} find that “disclosure requirements prompt the board to justify pay
choices and the pay setting process, and can also cnhance the accountability and visibility of the
remunieration committee”. The authors also note that since “setting executive pay is a complex process,
opaque disclosure will not generate effective sharcholder oversight. In particular, aggregate disclosure
concerning total firm cxecutive pay which does not explain remuncration policy and the often highly
complex performance conditions applicable (...) will not allow shareholders to assess pay policy
effectively™.

As demonstrated by the European Company Law Experts group in 2011, in the absence of binding rules,
firms appear rcluctant to provide full disclosure conceming remuneration, particularly on the
pay/performance link: “I1 is not possible to compare with any degree of ease how Europe’s listed companies
address cxecutive pay and, in particular, their approach to performance conditions.” available at:
hitp:/europeancompanylawcexperts wordsnress. comipapers-of-the-ecle/the-cu-carporate-povermance-
{ramework -respons-to-the-european-commissions-green-paper-july-201 1, page 10.
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actually earning and for shareholders 1o judge whether this is appropriatc.]35 Moreover, the
quality of disclosure is insufficient since information oir the fixed and variable component of the
remuneration policy, and in particular the link between pay and performance, continues to be one
of the least published pieces of information by companies.’*® This makes it time consuming, if
not impossible, and costly to asscss remuneration and to compare between companies, especially
across borders. Moreover, academic studies and factual cvidence suggest that the proportion of
iong-term incentives'”’ in the variable pay of directors is quite low'”, and that the performance
criteria adopted in relation to variable pay (and the time horizon)'® are often insufficiently
aligned with the longer term interests of the company.

However, at the EU level, there are currently no binding rules on director’s remuneration in listed
companies, except for the requirement for companies to report, in the annual accounts, on the
amount of emoluments paid to members of the administrative, managerial and supervisory
bodies.'*® The Commission adopted three Recommendations on directors’ remuneration.™' The
main recommendations. are disclosure of remuneration policy, the individual remuneration of
executive and non-cxecutive directors, and a shareholder vote on the remuneration. However,

ommission reports"‘2 and further analysis by the Commission show that the application of these
main recommendations by Member States is not satisfactory, since only 6 Member States have
fully implemented these main principles. As a result, in Europe; shareholders currently often face
difficulties to be properly informed and to exercise control over directors” pay.

By comparison, in the United States, federal legislation requires a high level of disclosure of
executive remuneration, with comprehensive disclosure in 12 tables amongst which the ratio
CEQ salary/mean salary information.'®® In addition listed companies must submit remuneration
policies of some of their directors (including the CEQ and CFO) to an advisory vote by the
general meeting at least every three years. In Switzerland, a recent referendum introduced a

1 See, for example, “Swimming in Words™ Deloitte survey of narrative reporiing in annual reports (October

2010) and “A Snapshot of FTSE 350 reporting” PWC (2009).

See G. Ferrarini, M.C. Ungureanu, "Fixing Directors’ Remuneration in Europe Governance, Regulation and
Disclosure”, 2009, available at: http-//ec curopa.cu/internal _market/company/docs/directors-
remun/roundtable ferrarini_en.pdf. See also a study conducted by PwC in 2010, on remuneration reports of
FTSE150 companies, which found that only around a third clearly disclosed how remuneration is dependent
on performance (PwC, “Insight or futigue? FTSE35() reporting”,

http://veww pwewebcast. co.ukierftse350.pdf). More rencently, sec the “Séme rapport sur le code
AFEP/MEDEF”, October 2013, page 46, which shows that only 59% of French listed companies provide
information on the application of performance criteria.

Long-term incentive plans involve the granting of shares to dircciors after (at least) three year period upon
the achievement of performance criteria, and must include some qualifying conditions with respect to
service or performance that cannot be fulfilled within a singie financial year.

While in 2006 the total CEO’s pay was composed of 43% of long-term incentives, in 2012 the total CEQ’s
pay is compased of 25% of long-term incentives (for the year 2006, sce notably:
ftp:/iftp.cem.es/pdf’papers/Seminar/International CEOPay_ 18Nuv2008 final.pdf; for the year 2012, see
notably: http://www.curoproxy.com/divers/ECGS%20report%a20on%20Directors%20pav 2012 pdf),

A study showed that missing quarterly eamings benchmarks are associated with higher risks of being fired
and getting lower bonuses and lower equity based compensation. See http://www.hbs.edu/research/pdt/(19-
014.pdf.

See Article 17(1) (d) of the Accounting Directive 2013/34/EU. The Directive allows however Member
States not to apply this requirements when the information makes it possible to identify the position of a
specific member of such a body.

Commission Recommendations 2004/913/EC, 2005/162/EC and 2009/335/EC.

Report on the application by Member States of the EU of the Commission-Recommendation on directors’
remuperation (SEC 2007, 1022) and Report on the application by Member States of the EU of the
Commission 2009/385/EC Recommendation complementing Recommendations 2004/913/EC  and
2005/162/EC as regards the regime for the remuneration of directors of lisied companies SEC(2010)285.
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shareholder vote on the global amount of remuneration and banned the golden parachutes and
other termination payments.'*

Indeed. in many Member States, shareholders do not have sufficient information on dircclors’
remuneration since the information disciosed by companies is not comprchensive, clear nor
comparable. 15 Member States' require disclosure of the remuneration policy and only 11
Member States'* require disclosure of individual directors’ pay. Four Member Siates have
published templates that companies should use to disclose directors’ remuneration.”*’ According
to available data from 19 Member States, only around a third of the listed companies disclose
how remuneration is dependent on performance.'*® Even in the other Member States, the situation
is problematic: in the Netherlands for instance, under the relevant corporate governance code
provisions, compliance with the obligation to describe the relation between pay and performance
is one of the least applied provisions with an application of 64%; moreover, there was almost
never an explication for non—compliance.m The Dutch corporate governance monitoring
committee in this respect also noted in 2013 that in generai pay structures and remuneration
policy are not simple and transpareni and that the committee has not been able to bring any
improvements in this area.'>

Furthermore, in many Member States, shareholders often do not have sufficient tools to express
their opinion on directors’ remuneration which in their vicw is not appropriate or not justified by
performance. indecd, only 13 Member States give sharcholders a say on pay through either a vote
on directors’ remuneration policy and/or report.””' 10 Member States have introduced a binding
shareholder vote'* and three an advisory one.'” Moreover, the Member States approaches are
very diverse. For example, in France, there is currently no legislative requirement to have a vote
on the remuneration policy, report or on individual remuneration, but shareholders have a right to
vote on certain specific issues linked to remuneration. '™

The experience of Member States shows the positive impact of “say on Pay” on creating a link
. . . : 5 é o
between directors’ remuneration and companies’ performance.'> In Italy*® and bpamm, before

144

For the text, see http://www.admin ch/ch/fi/pore/vi/vis348t.htm] (in French).

Member States requiring disclosure of the remuneration policy are Austria, Belgium, Bulgaria, Czech
Republic, France, Germany, Italy, Latvia, Lithuania, Netherlands, Portugal, Slovakia, Spain, Sweden and
United Kingdom:.

Member States requiring disclosure of individual director pay are Austria, Belgium, France, Germany, Italy,
Lithuania, Netherlands, Portugal, Spain, Sweden and United Kingdom.

These Member States are Belgium, France, ltaly and Spain. Some other Member States (Lithuania,
Netherlands, Portugal, Slovakia and United Kingdom) haven’t published such template, but impose
minimum information requirements.

These member States are Austria, Belgium, Bulgaria, Cyprus, Czech Republic, Denmark, Estonia,
Germany, Greeee, Hungary, Ireland. Lithuanta, Luxembourg, Malta, Poland, Romania, Slovenia and United
Kingdom. See also PwC, insight or futigue? FTSE350 reporting, 2010. Available at:
hitp://www_pwewehcast.co.uk/cr_fise350 pdf

L See Dutch Monitoring Committee of the Corporate Governance Code, Fourth report on compliance with the
Dutch corporate governance code. page 18.

Report of 1 October 2013, page 21. See

hups://docs.google comiviewer2url=hitp /A www.meep nl/download/21d%3D2199.

For more detaiis regarding the situation in Member States, see Annex V1.

Belgium, Bulgaria, Denmark, Hungary, Latvia, Netherlands, Portugal, Slovakia, Sweden and the United
Kingdom.

Czech Republic, Italy and Spain.

See in particular, articles 1..225-42-1, L.225-45 al.1, L.225-90-1, L.225-185 al.4 and L.225-197-11 of the
Code de commerce.

Measured in the development of the share price.

For comparative data in Italy, see notably:
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the introduction eof an advisory say on pay in 2011, the average share price in the years 2006 (o
2011 went down with respectively 130% and 40%, while the average remuneration of directors of
listed companies increased by respectively 29% and 26%. However, since the law has been
adopted in 2011, the average share price of listed companies has respectively increased by 10%
and dccreased by 5%, but the remuneration of directors has also increased by 1% and declined by
10%. There may be scveral reasons for this development, but this correlation has also been
demonstrated by academic studies that showed in 2004 that the implementation of the regulation

introducing an advisory say on pay in the United Kingdom has resulted in reduction of CEO
remuneration in case of poor performance.'**

Such link between pay and performance is even stronger in Member States where shareholders
have been granted a binding say on pay. In Sweden'” and Belgium'®’, before the adoption-of a
binding say on pay in respectively 2010 and 2011, the average share price from 2006 1o 2009 and
from 2006 to 2011 went down respectively with 17% and 45%, while average pay of directors of
listed companies increased respectively with 18% and 95%. However, since the laws were
adopted in respectively 2010 and 2011, the share price has respectively increased by 16% and
18% but the remuneration of directors has also increased with 18% and decreased (as a
correction) by 10%. Academic studies also show that the introduction of a binding say on pay in
the Netherlands in 2007 has resulted in a closer link between shareholder value and remuneration
and in greater levels of engagement between companies and shareholders.'®!

4.4. Lack of shareholder oversight on related party transactions

One of the most commonly heard complaints about corporatc behaviour concerns related party
transactions (RPTs): transactions between a company and its management, directors, controlling

hup//'www borsaitaliana.it/‘borsaitaliana/sigtistiche/statisuiche-

storiche/principaliindicatori/201 3/principaliindicatori2013 _pdfhim;

http//www. frontiscovernance. com/attachments/anticle/69/Frontis%20Governance%o20-
Yo20CG%20Rating%20Report%20SAMPLE. pdf;

bt /iwww ilsole2dore.com/art'economia/2011-07-27/stipendio-piatto-06 445 6.shiml7uuid=Aag] XcrD.

For comparative data in Spain, see

notably:http:/"'www.cnmy cs/DocPortal/Publicaciones/Informes/TAGC _IBEX35 2011 .pdf hitp://'www.cnmy
.es/DocPortal/Publicaciones/Informes/TAGC _IBEX35 2012 pdf.

In 2004, a study made by Deloitte has shown that the introduction of say on pay has resulted in a reduction
of severance payments mentioned in the contracts of CEOs and the introduction of procedures for
reassessment of performance in case of non-achievement of targets (Deloitte, « Report on the impact of the
directors’ remuneration report regulation », 2004). In 2008, a study highlights that, after the introduction of
say on pay, the sensitivity of pay to stock and operating performance has increased, especially in case of bad
performance (F.Ferri et D. Marber, « Say on pay vote and CEO compensation : evidence from UK »,
mimeco, Harvard Business School, 2008). These two studies therefore provide consistent results: the
establishment of a procedure for "say on pay" reduces CEQ compensation in case of poor performance and
therefore increases the sensitivity of pay to performance iii areas of poor performance.

For comparative data in Sweden, see notably:

hatp:/‘www haygroup.com/downloads/ww/HG280 Say%6200n%20Pav v05 pdfhitp/www.thelocal.se/318
8420110207/,

hitps://pupea.ub.zu.se’bitstream/2077/33338/ 1 /gupea 2077 33338 | .pdf.

For comparative data in Belgium, see notably:

ftp://ftp.cemfi.es/pdf/papers/Seminar/Iniernational CEOPav_{18Nov2008 final.pdf;

htip:/www _havveroup.com/downloads/ww/HG280 Say%20on%20Pay v03.pdft

hitp/fwww . 7sur?. be/ 7s7/1172402/Crise-boursiere/article/detail/ 1 606 189/20 1 3/03/30/ 1. es-patrons-du-Bel20)-
ont-du-se-serrer-la-ceinture. dhtml.
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el See study by Groningen University conducted on behalf of the Dutch Corporate Gevernance Code

Monitoring Committee in 2007.
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entities or shareholders.'® An example of such a transaction is a contract between a company and
its chief executive officer under which the former sells a 100% subsidiary to the latter. Genceraily,
the approach is not to forbid such transactions, since they can be preductive and create valuc, but
to regulate them.'®?

The EU legislative framework requires companies to include in their annual accounts a note on
material transactions entered into with related parties that are not concluded under normal market
conditions, stating the amount and the nature of the transaction and other necessary
information.'® The Transparency Directive 2004/109/EC'® and the implementing Directive
2007/14/EC'* contain some further transparency obligations for listed companies. This
framework provides some harmonisation of the rules on RPTs, focused on ex post disclosure.'®’
There are however no EU rules that provide for public disclosure at the time of the conclusion of
the RPT, nor for involvement of shareholders.

Member States have reguiated RPTs in very different manners. Some Member States have soleiy
taken over the EU Accounting provisions in this arca'®, others have created more detailed
transparency rules with specific thresholds or specific procedural obligations'®®, while many
Member States give the (supervisory) board a specific role whereas directors with whom a
transaction would be concluded are sometimes excluded from voting.I70 In addition, in some
Member States independent advisors have been given a role'”’ and in a number of Member States
sharcholders have to approve RPTs.' Finally, a number of Member States also forbid certain
specific RPTs.'” However, even where Member States follow in essence the same approach, the
details of their rules are very often quite diffcrentm, which makes it difficult, time consuming
and costly for foreign investors to try to influence decisions on important RPTs.

EU companies report a high level of RPTs. In Spain 78% of listed comparies reported a
significant RPT'” in the last three years; in Ireland 47%; in Austria 22%:; in France 15%; in
Poland 14%; in ltaly 8%; in Germany 7%; in the UK 5,5% and in the Netheriands 0%.'™ The.

three Member States with the highest percentage of reported RPT do not foresee an obligatory
fairness opinion for the largest RPT, nor a shareholder vote. 35 % out of a sampie of 54 listed

162

See OECD, Related Party Transactions and Minority Skareholder Rights, 2012, page 20.

e Ibidem.

o4 See Article 43(1) (7b) of Directive 78/660/EEC and Article 34(7b) of Directive 83/349/EEC.

o8 See Article 5 (4).

e See Article 4.

Certain important aspects of disclosure of related party transactions have also been defined in the
International Accounting Standard no 24 on Related Party Disclosures, endorsed by European Union by
virtue of the Commission Regulation (EC) No 1126/2008 of 3 November 2008 adopting certain
international accounting standards in accordance with Regulation (EC) No 1606/2002 of the European
Parliament and of the Councii. Intcrnational Accounting Standard 24 defines what is a related party. See
http://www.dasplus.com/en/standardsiias24.

For instance Denmark, Hungary and Poland.

w4 or instance in Belgjum, Finland, Germany, Italy, Sweden and France.

For instance The Netherlands, Finland, Belgium, Spain, Portugal and France.

For instance in the UK, Belgium, Germany, Latvia, Sweden and in some cases in the Czech Republic. In
Spain the supervisory authority can request an independent advisor to provide advice.

For instance in the United Kingdom, France, Sweden, Bulgaria and Greece. For some (ransactions in a
group context shareholder appraval is also required in Germany and the Czech Republic.

For instance Portugal, the Netherlands, Greece.

An overview of rules on related party transactions in Member States is provided in the LSE Study on
Directors Duties and Liabilities, section 252,
http:/fec.europa.cu/internal_market/company/board/index_en.htm.

Defined as above ] % of revenue or more.

See QECD, Related Party Transactions and Minority Sharcholder Rights. 2012, page 31.
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companies in Germany reported significant RPTs in the year 2011.""" [n a sample of 85
companies listed on the Paris stock exchange 80 % reported RPTs. In total, the latter reported
1.186 RPTs over a period of thres years. 30 % of these companies reported ten or more
transactions. 371 of the RPTs were considered likely to lead to unjustified transfer of value to
related parties.' ™ It should be noted that under EU law companics are only obliged to report those
transactions that are not concluded on market terms, and therefore could entail unjustified
transfers of value to the related party.'”

In the OECD’s Peer review on RPTs a number of Member State systems were asscssed. For
Belgium, the OECD report considered that a more direct role for shareholders in approving key
transactions might be considered as- well as greater formalisation of the law.'®™ In France the
existing rules-aie actively debated and the streamlining of the rules and an improvement of the
information to the market are advocated.’®! Moreover, the French Autorité du Marché Financier
has recommended the nomination of an independent expert and a sharchoider vote in case of a
significant RPTs.'® Finally, studies show that RPTs can have a negative impact on the value of
the compamy]83 , since they transfer value from the company and its minority shareholder to those
who contro] the company, the directors and/or the companies affiliated with them.'**

The high level of reporting of RPTs concluded on non-market terms does not mean that all
reported- transactions entail unjustified transfers of value. However, it does mean, certainly in
view of the opinions of stakehoiders, that there is an EU corporate governance issue as far as
minority shareholder protection is concerned. A significant majority of the sharcholders and asset
managers and a small majority of institutional investors that responded to the 2011 Green Paper
are in favour of EU action to ensure more procedural protection against RPTs. All of them
support an increase in transparency. Most responding shareholders and asset managers, supported
by the views of several institutional investors, cxplicitly cali for shareholders' approval of
significant related party transaction, excluding the intercsted party. On the other hand a majority
of responding companies oppose EU actions on related party transactions, since national
measurcs would in their view be sufficient. A majority of Member States that replied to this
question advocate however an EU wide disclosure regime that would make related party
transactions more transparent's, while a large minority of Member States'®® supports an EU
action giving shareholders a vote. The existing rules do not provide minority shareholders,
amongst which asset owners and managers with large portfolios of forcign shares with the
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1. Von Keitz, Th. Gloth, Praxis ausgewihlter HGB/Anhangangaben (Teit 2) — eine empirische Analyse von
54 Jahresabschliissen, in: Der Betrieb (1.2.2013), p. 190.

M. Nekhili, M. Cherif, Related parties transactions and firm's market value. The French case, in: Review of
Accounting and Finance, YVol. 10 No. 3 (2011), p. 303.

Companies may however decide to report all significant related party transactions. On the other hand in
view of the relative flexibility of the legal framework (“material”, “non-market terms™) companies may also
underreport RPTs. See OECD, Related Party Transactions and Minority Shareholder Rights, 2012, page 21.
Under Anticle 17 (1) r of the new Accounting Directive 2013/34/EC Member States may permit or require
that only transactions with related parties that have not been concluded under normal market conditions be
disclosed.

See OECD, Related Party Transactions and Minority Shareholder Rights, 2012, page 58.

See OECD. Related Party Transactions and Minority Shareholder Rights, 2012, page 62-63.

See Recommandation of the AMF n° 201205, Les assemblées générales d’actionnaires de sociétés cotées,
proposition 25-and 32.

Measured by Tobin's Q, this effect is -2.165, according to Nekheli and Cherif, Related parties transactions
and firm's market value. The French case, p. 302. This shows a significant negative impact (both
economically and statistically) of related party transactions on firm valuations”.

Nekhili, Cherif, Related parties transactions and firm's market value. The French case, p. 306.

Sweden, Denmark, Finland, Germany, Czech Republic, Netherlands, France.

Spain, Lithuania, United Kingdom, Estonia, Portugal, Latvia.
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necessary information and proportionate and cost-effective tools to assess and defend themselves
against RPTs.

4.5. Doubts on the reliability of the advice of proxy advisors

Many institutional investors and asset managers use the services of proxy advisors who provide
recommendations how to vote in general meetings of listed companies. The number of (cross-
border) holdings by many institutional investors and asset managers and the complexity of the
issues to be considered make the use of proxy advisors in many cases inevitable. One important
penefit for investors is that these specialised advisors help reduce costs of the analysis of the
information on companies.

Proxy advisors are not subject to any regulation at EU level. Non-binding rules exist only in few
Member States. For example, the French Autorité du Marché Financier (AMF) recommendation
on proxy advisors promotes transparency in the establishment and execution of voting policies by
proxy advisors and recommends establishing appropriate rules on the management of conflicts of

interest.'®” In the UK, the Financial Reporting Council’s Stewardship Code also applies to proxy
advisors. '8

Although in many cases institutional investors and asset managers vole on the basis of various
sources of data, proxy advisors have an important influence on voting behaviour of investors'®’,
which makes them, to some extent, a standard setter in the area of corporate governance.'”’ In
particular, investors with highly diversified portfolios and many foreign holdings of shares rely
more ©n Pproxy recommendations.”” During a recent consultation by ESMA'™, “most
respondents acknowledged there is a high correlation between voting outcomes and proxy
advices”. The impact of proxy advisory firms’ recommendations is reinforced by the
characteristics of this sector', in which there is currently limited competition: only two proxy
advisors are able to meet the (European) needs of internationally operating investors.'” In the

187 AMF Recommendation No. 2011-06 of 18 March 2011 on proxy advisory firms (EN version), at:

http://www.amf-france.org/documents/general/9915_1.pdf

The UK Stewardship Code, at: http://www_frc.org.uk/Our-Work/Publications/Corporate-Governance/UK-
Stewardship-Code-September-2012.aspx

Research literature demonstrates that a negative recommendation from the proxy advisor Institutional
Shareholder Services (ISS) can influence 19% of the votcs, see Jie Cai, Jacqueline L. Garner, Ralph A.
Waikling, Electing Directors, The Journal of Finance, Vol. 64, Issue 5, pp. 2389-2421, October 2009. See
also S. Choi, J. Fisch and M. Kahan, The power of proxy advisors; myth or reality?, Emory Law Jotirnal,
Vol. 59, p. 869, estimating that ISS recommendation shifts 6-10% of sharcholder votes. See also D. Larcker,
Allan McCally, G.Ormazabal Outsourcing Shareholder Voting to Proxy Advisory Firms, May 2013.
Foreign asset managers active in the Netherlands mentioned the 1SS voting behaviour guidelines the most
often as the most important guidelines for corporate governance. See Dutch Monitoring Committee of the
Corporate Governance Code, Third report on compiiance with the Dutch corporate governance code, 2012,
page 43.

In the United States, “about 70% of 110 large and midsize companies said their executive-pay practices are
influenced by proxy-advisory firms, according to a 2012 study co-led by the Conference Board, a New York
research group”- The Wall Street Journal- 22 may 2013.

See M. C. Schouten, Do institutional investors follow proxy advice blindly? 2012, available at
http://ssrn.com/abstract=1978343.

Scc ESMA Final Report, Feedback Statement on the consultation regarding the role of the proxy advisory
industry, 19 February 2013, page 12.

According to ESMA aralysis, there are currently less than 12 players active in the EU, two of which are
international players from the US, 1SS and Glass Lewis, and a number of local participants in Europe, with
mostly a domestic focus, such as Manifest in the UK, Ivox in Germany or Proxinvest in France.

See Lars Klohn, Philip Schwarz, The regulation of proxy advisors, December 2012, page 2-18. These
authors note that {SS issucs recommendations for more than 40 000 sharcholders meetings from more than
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Netherlands the Dutch Corporaie governance code Monitoring Committee noicd that of ithe Dutch
and foreign institutional investors ihat took part-in a survey 56% indicated that thcy made use of
proxy advisors. Of the asset managers 100% made use of them. 83% of these two groups made
use of one the two blggest proxy advisors, ISS and Glass Lewis. They only very slightly deviate
from the advice given.' Accordmo to the underlying study the influence of the proxy advice is,
on a scale of 10, 5.5 for Dutch companies, but 7.8 for foreign listed companies. Institutional
investors and asset managers estimate that the degree of checking the advice is 8.3 for Dutch
companies and only 3.4 for foreign listed companies.'”® According to an OECD study the
German government. stated that §0% of the foreign institutional investors follow the advice of
proxy advisors.'”” In other words, especially for cross-border shareholdings the influence of
proxy advisors is very significant, to a large extent uncontrolled by their users and issuers and, in
view of the existing lack of transparency, uncontrollable. The 2012 survey conducted by the
Dutch Monitoring Committee of the Corporate Governance Code states that investors in
companies with widespread shareholdings in particular, especially foreign investors tend to be
guided by proxy advisors on the basis of "foreign best practices” that cannot be considered in all
cases-as being generally accepted best practices.

Proxy advisors’ relations with issuers may also give rise to concerns. The different services
pravided to issuers, such as governance consultancy, may affect the independence of the proxy
advisor and their abihty to provide an objective and reliable advice. As proxy advisors are subject
to conflicts of interests'” approprlatc procedures for the prevention, detection and treatment of
such conflicts are necessary.

In view of the important role of the recommendations of proxy advisors these should be accurate
and reliable. However, stakehoiders noted shortcomings concerning the quality of advice, such as
for example advice not taking account of cerlain key features of the national corporaie
governance framework, as well as situations of conflict of interests, for example when proxy
advisors also provide services to companies.'”” A majority of respondents to the 2011 Green
Paper considered that the level of transparency of proxy advisors was not sufficient, which made
the evaluation of accuracy and reliability of the work of proxy advisors difficult. There was a
strong support from sharehoiders, institutional investors and assel managers to increase the
transparency of the methodology used and for addressing the conflict of intcrest problem.
Companies also called for regulation of the sector, mainly justifying it by pointing to the risk that
could arise from the influence proxy advisors currently have. Furthermore, all proxy advisors that
answered to the comulmtion affirm to be in favour of more transparency and the diffusion of a
code of conduct. ™ F inally, the majority of the Member States that expressed their views were in
favour of increasing the transparency of the methodology used and addressing the coaflict of
interest,”' while only few saw it was unnecessary. 202

100 countries and Glass Lewis for more than 23 000 shareholders meetings of companies from more than
100 countries.

See htips://docs.gongle com/viewer?url=htp://www.mccg.nl/download?id%3D579 , page 56-57.

Nyenrode Business Universiteit, Aandeelhoudersbetrokkenheid in Nederland. Cnderzoek onder
institutionele beleggers en hun relatic met Nederlandse beursfondsen, 2010, see
hitp://commissiecorporategovernance nl/rapport-2010

See OECD, The Role of Institutional investors in promoting Good Corporate Governance, page 121.
Because of the large number of clients, the financial relations they may have or the varied nature of services
they may offer.

On 8 October 2013 the proxy advisor Proxinvest apologized for an incorrect assessment of the situation of
Schneider Electric. See
hitp: www . proxinvest.corydivers/ ERRA TUM%20CommuniqueC3%A9%20de% 2 0presse%s202013 pdf
e ISS, Glass Lewis, PIRC, Proxinvest, ECGS and Computcrshare.

20 Spain, Finland, Germany, United Kingdom, Fstonia, Portugal, Latvia, Austria and France.
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Also the ESMA consuiiaiton showed that there is a support for increased transparency on the
methodologies used by proxy advisors and on their handling of conflicts of interest.® In
particular most issuers considered that proxy advisors do not take into account local lcpai
framework and practices, that they do not devote enough resources and that there is a fack of
specific knowledge.”™ In this respeci it is important to note that materials for general meetings
are often only available 21 days before the date of this meeting and that-most general meetings
are clustered around a limited number of months from March to July.m5

Where the methodelogies used by proxy advisors 1o make their recommendations do not
sufficiently take into account local-market and regulatory conditions, the quality and the accuracy
of the advice to investors is negaiively affected.*” This leads to a one size fits all approach in
corporate governance, which negatively affects the corporate governance of listed companies. It
is maoreaver to he noted that the suggestcd developments on cnhanced shareholder rights (on
remuneration and related party transactions) will result in an increase of their influence and work
for a relatively small scctor: the divulgation of methodologies used is a key element to assess the
work they perform, both for the issuer which is the object of the recommendation and of the users
of this information.

4.6. Obstacles to the exercise of shareholder rights

4.6.1.  Identification of shareholders

The Commission’s Action Plan e¢nvisages to enhancc transparency between companies and
. 2 . . . .
investors, encourage long-term sharcholder engagement Y but intermediated hoiding chains act
as significant obstacles to sharciolder engagement.

It is difficult for the company to identify who the sharcholder 1s. Identification of the shareholder
is cssential to facilitate the exercise of shareholder rights as it is a prerequisite for direct
communication between the shareholder and the company. The cooperation between . the
company and the sharehoider is improved when the issuer can directly communicate with them.
This strengthens cerporate governance, g[.)g. through the direci casting of votes without the

interveniion of the chain of intermediaries.” .

The identification of the shareholder in a domestic context is difficult in some Member States,
e.g. the UK’s successful 5.793 rule’™ may be effective but it is highly intensive and time-
consuming. But the cross-border sitoation is even more cumbersome, particularly where multi-
tiered holding chains cross severat jurisdictions. The shareholders right to represent himself or to

202

Sweden, Denmark, Lithuania, Czech republic.

See ESMA Feedback Statement, page | and 19.

See ESMA Feedback Statement, page 16.

See article 5 (4) of the Shareholder Rights Directive. On main markets, the annual generai mceling season Is
heavily concenirated. «More than S4% of annual shareholder meetings in the USA were held in April, May
or June » (Counci! of Institutional Investors, 20t1). The market leader 1SS “covers nearly 35,000 public
companies across 113 glabal markets annually. 1SS’ rescarch staff is comprised of more than 200 research
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205

package). If each staff member of 1SS would only work on preparing voting recommendations, they would
have to prepare recommendations for 127 listed companies within a period of some months.
206 Sce ESMA Feedback Statement, page 16.
o hitp://eur-lex europa.cu/LexUriServ/LexUriSery. do?uri=COM: 201 2:0740:FIN.-EN:PDF
Capita Registers, Response 1o the Green Paper on the EU Corporate Governance Framework, p. 8, notes
that where therc is greater visibility of the shareholder basis, therc tends to be a higher level of voting.
Companies Act 2006 - http://www.legislation.gov.uk/ukpga/2006/46/section/793
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give instructions can only be realised if the link can be traced in a timely and reliable way.
Although market practices vary widely, there are efficient national solutions for focal sharehoider
identification in most markets, but a significant obstacle to cross-border ldemlﬁcatmn is the legal
uncertainty among foreign intermcdiaries as to if they can share their client’s data.*'® This is often
brought to the Commission's attention: in pubhc consultations, a number of stakeholders argued
for a "shareholder identification principle"'’ and the Reflection Group on the Future of EU
Company Law recommended allowing companies to identify their shareholders and directly
communicate with them.”'” This is supported by £1% of issuers and 88% of investors.>"*

Example: An intermediary in the Netherlands, where there is no legal framewark allowing Dutch
company 1o obtain shareholders identification””’, may noi be aware of the laws of another
country, e.g. shares issued under Irish law, that requires shareholder disclosure and in.any event
may consider that their own local luws (e.g. on Sanking secrecy) may prohibit such disclosure. In
effect, the Irish company has no means to identify its shareholders even if the Irish law, under

which the securities are constituted, gives him the right.

4.6.2.  Cross-border transmission of information by intermediaries, including exercise of
shareholder rights

There is wide-spread agreement among stakeholders that significant problems occur in the
internal market regarding the cross-border exercise of rights attached to shares.”” Investors face
difficulties in exercising the rights flowing from their shares, especially if they are held cross-
border. Such rights include, e.g. the right to attend meetings and to vote, to get a dividend, to
participate in decisions on mergers, takcovers or stock splits—and to challenge decisions of a
company in court proceedings.

The longer the helding chain and the more intermediaries are invoived, the higher the chance that
information is not passed to shareholders from companies or that investors' votes get lost. This
results in instructions given by shareholders to intermediaries to vote for shares held not always
being executed. There is also a greater likelihood of misuse of the voting rights by intermediaries.
Companies and sharcholders have repeatedly raised these problems in discussions with the
Commiission and characterise them as recurring.

The exercise of rights from shares requires that sharcholders get information and messages from
companies on time, e.g. when deciding whether to approve a transaction to which the
counterparty is a director, shareholders need to have details of the transaction including the price
and the existence of other potential counterparties. Equally, information-and messages from the
sharcholder to the company (e.g. voting instructions) need to reach the company to achieve its
objective. There is general agreement among stakcholders that significant problems occur in the
internal market regarding the cross-border exercisc of rights attached to shares.” 76

Timely transmission of information (e.g. instructions) and rights (e.g. dividends), relics on lhe
intermediaries in a holding chain,. Though dividend payments normally arrive to the investor,

210 T2S Taskforce on Shareholder Transparency, Final Report to the T2S Advisory Group, version: 28.2.2011,
p. i3.
M See footnote 16. 42% of stakeholders saw a need for the EU to help issuers identify their shareholders 1o facilitate
dialogue on corporate governance, 43% respondems.did not have a clear view, while [5% were negative.

® Repart of the Reflection Group on the Future of EU Company Law, 5. 4.2011, p. S0,
* Public consultation on the EU corparate governance framework, July 2011,
hip://ec europa.eu/internal_market/consultations/201 Vcorporate-governance-tframework _en htm
Ibid, Market Analysis of Shareholder Transparency Regimes in Europe, v. 2i 2.2011.
212 C £ footnote 16,
C.f. footnote 16.
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disenfranchisement from participation in the company's decision-making is widespread.”’” This is
mainly due to jurisdictional differences in the levels of assistance given by intermediarics to
clients and compliance with duties to send information.”** So rights flowing from the shares may
not be processed properly through the holding chain and the exercise of cross-border shareholder
rights may suffer. Intermediaries suffer from the lack of standardisaiion of messaging from
companies. Differing national standards on intermediary dutics pose a high legal risk to
intermediaries when they process corporate information; if it goes wrong, intermediaries can be
exposed to financial risk.

4.6.3.  Price discrimination by intermediaries for cross-border transmission of information,

including exercise of shareholder rights

The problem of intermediaries who charge higher fees for cross-border transmission of
information and the processing of rights was raised in the Commission's 2009 consultation. A
large majority of the respondents replying to the question (companies/shareholders as well as
intermediaries), considered that there are additional costs related to cross-border situations in cuse
of need for information, as well as when trying to exercisc shareholder rights. The size of the
difference between domestic and cross-border costs ranged from an "insignificant increase™ (from
an Irish intermediaries association), through 30% higher for wholesale trades and 150% higher
for retails trades {(from an International Central Security Depository (“ICSD”), "for General
Meetings from 200 to 300% more"” (from 18 German listed companies), or "minimum 500%
more" {according to UK intermediaries), to as much as a "dozen times more" (from the Polish
Central Sccurity Depository ("CSD”).*'"” The scale of price discrimination acts as a deterrent to
cross-border investment and the efficient functioning of the Internal Market. In the second public
consultation, 20 stakeholders confirmed that they had encountered different prices for cross-
border exercise of rights. The following examples were provided: specific fees were required for
the registering of shares from France 1o Belgium (ECGS); a certification of holdings of a security
(which is necessary to exercise the rights enshrined in the security) was more expensive if it
involved a cross-border aspect {German issuers and investors); the cross-border exercise of
voting rights was much more expensive, normally more than ten times, sometimes mor¢ than
hundred- times the cost of a purely domestic voting rights exercise (German issuers and
investors). Furthermore, according to ECGS and ESH voting charges can reach up to EUR 150
per voting session. The request for a ballot (voting card) at a French general meeting in Germany
may easily be charged with EUR 100 by the deposit bank whereas the request for a ballot at a
German general meeting would still be free of charge for the shareholder. In a survey, 27%
respondents indicated that they take cost of voting into account in making the decision to vote at
a shareholder meeting,220

Price discrimination creates a barrier to the internai market as an intermediary’s services relating
1o passing on voting instructions become an indirect barrier for shareholders to vote and thus to
be engaged. Stakeholders confirmed that they had encountered different prices for the cross-
border exercisc of rights. Two associations of intermediaries explained that their members
applied diffcrent pricing models as the costs in the cross-border context were increased due to

27 Christian Strenger and Dirk A. Zetzsche, Corporate Governance, Cross-Gorder voting, and the {drafi) Securities

Law Directive, December 2012,

In the Giovannini Reports ‘corporate actions processing’ is Barrier 3; “the variety of rules, information
requirements and deadlines for corporate actions.”

1% C.f-footnote 15.

30 C.f. footnote 16, Questions 36 and 37.
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fonger chains or different currencies.””' Cross-border investment will continue to be discouraged
by unjustifiably higher fees. This has the effect of reinforcing fragmentation and restricting
investment to domestic opportunities.

4.7. Insufficient guality of corporate governance information

Article 20 of Directive 2013/34/EU requires listed companies to provide an annual corporate
govemance statement. This statement should provide essential information on the corporate
governance arrangements of the company and in particular include a reference to the corporate
governance code applied on a ‘comply or explain’ basis. Under the 'comply or explain’ approach,
a company which chooses to depart from a corporate governance code recommendation must
give detailed, specific and concrete reasons for the non-application. These explanations require a
company to reflect on its corporate governance and are used by investors lo make their
investment decisions.

The main advantage of this method is its flexibility as it allows companies to adapt their
corporate governance to their size, shareholding structure, and sectorial specificities. This
approach recognises that, in certain circumstances, nen-compliance with  certain
recommendations might correspond better to the company’s interest than 100% compliance with
the code. Appropriate disclosure of deviations from the relevant codes and the reasons for this
reduces the information asymmetry between the company directors and its shareholders and
decreases the monitoring costs. It also confers legitimacy to the company’s choice to put in piace
corporate governance arrangements which are not in line with the code’s recommendations.”*

However, the ‘comply or explain’ approach is in practice not applied very well by companies. A
siudy on monitoring and enforcement sysiems for Member States’ corporate governance codes™”
revealed important shortcomings in applying the 'comply or explain' principle. According to the
study, the overall quality of companies’ corporate governance statements when departing from a
corporate governance code rccommendation is unsatisfactory. In over 6(% of cases where
companies chose not to apply certain recommendations, they did not provide sufficient
explanation.”* Although the study dates from 2009 information further analysis by the
Commission and discussions with the European Corporate Governance Codes Network®™ on the
application of the 'comply or explain' approach in |5 Member States shows that the situation has
not improved significantly since then. In its 2012 report the UK Financial Reporting Council
noted that “the standard of explanations is variable. Companies are generally better at setting out
the background and actions taken to mitigate any governance concerns than they are at explaining

2

= C.f footnote 16.

See J. G. C. M. Gaile, Consensus on the comply or explain principle within the E1/ corporate governance
Jramework. legal and empirical research, Kluwer, 2012.

Study on Monitoring and Enforcement Practices in Corporate Governance in the Member States, 2009,
available at http://ec.europa.en/internal_market/company/ccgforunystudies_cn.htm. The main results of the
study are summarised in Annex V.

They either simply stated that they had departed from a recemmendation without any further explanation, or
provided only 2 general explanation without reference to the company specificity or only a limited
cxplanation (see page 83 of the study). The survey of investor satisfaction performed by the contractor also
showed only a limited degree of satisfaction of investors, of which only a quarter considered the
explanations provided by companies as satisfactory, see page 155.

See http://www.ecgen.org/Home.aspx
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the rationale for their decisions™ and that “there were still many examples of generic and boiler-

plate reporting” **°

Conceriing the nced to increase the quality of the information given by companies departing
from the recommendations of corporate governance codes, an overwhelming support was shown
by sharchoiders, asset managers and proxy advisors as well as by institutional investors that
unanimously called for the measure. All stakeholders pointed out to the benefits that they could
reccive from receiving more information from companics. Additionally, also the majority of
companies were in favour of more information. They asked for guidelines on what information is
needed. The majority of Member States that answered to the question showed clear support for
improving the system”" however they suggested being careful not to increase the cost for
companies. Some other Member States™ support the objective, but believe it should be
addressed without imposing new rules. Following on from the 2011 Green Paper, certain Member
States, such as Finland, UK and Belgium have initiated discussions or issued guidelinies on the
quality of the explanations provided by companies.”*> However, such initiatives have only been
undertaken in a minority of Member States. Consultations have shown that since then these
problems have not been solved.

These deficiencies in the quality of corporate governance reporting make it more difficult for
shareholders to take informed investment decisions. They also make engaging with and
monitoring of companies more difficult and expensive, as investors do not have an adequate
picture of the situation of the company and cannot on that basis engage in a dialogue with the
company.

4.8. Which stakeholders are affected and how?

The combined impact that of the problems described above on different stakcholders groups
(listed companies, shareholders, ultimate beneficiaries) is further analysed below.

(i) Listed companies

Companies are affected in a number of ways by the problems described above. First of all, the
lack of shareholder engagement and possibilities to identify shareholders makes it difficult for
listed companies to know what the objectives of its investors arc. They have to rely on the signals
given on the market. As shown above, in practice many institutional investors and assct managers
focus on trading in the short-term, which puts pressure on companies to “respond” to short term
share price movements.”° Such short-term market pressure may lead to underinvestment and a
company stralegy focusing primarily on restructuring, mergers and acquisitions or financial
engineering. In a survey of more than 400 financial executives, 80% of the respondents indicated
that they would reduce discretionary spending on such areas as research and development,
advertising, maintenance, and hiring in order to meet short-term earnings targets. Morg than 50%

See Developments in Corporate Giovernance, page 4 and 15, available at: btip://www.tre.ore uk/Our-
Work/Publications/Corpetate-Governance/ Developments-in-Corporate-Governance-in-201 2 aspx
Netherlands Spain, Finland, Lithuania, United Kingdom, Portugal, Latvia, France and Germany.

Sweden, Denmark, Czech Republic, Austria, and Estonia.

For more details on the situation in Member States, see Annex VL.

See for example CFA Centre for Financial Market Integrity and the Business Roundtable for Corporate
Ethics, Krehmeycr, Orsagh and Schacht, Breaking the Short-Term Cycle, 2006, which suggest that the
obsession with shori-term results by investors, asset management firms and corporate managers collectively
leads to unintended consequences of destroying leng-term value, decreasing market efficiency, reducing
investment returns, and impending efforts to strengthen corporate governance.
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said they would delay new projects, even if it meant sacrifices in value creation.?! In a recent
globai survey of McKinscy and the Canada Pension Plan Investment Board, 63% of the business
leaders said that the amount of pressurc to demonstrate strong short-term {inancial performance
has increased in the iast five years. According to respondents a Jonger term view would increase
‘innovation and lead to stronger financial results.” In this respect, a recent study on the effects of
capital markets” short-termism on levels of investments™® documented sizeable differences in
investment behaviour between listed and privatcly held companies. Listed companies invest
substantially less (4 % of total assets, comparcd with 10% for observably similar privately held
companies) and are Jess respensive to changes in investment opportunities compared to privately
held firms, even during the recent {inancial crisis.?* The study concludes that the most important
factor lies 7|3r51 the agency problems affecting listed companies, and more probably, short-term
incentives.”

Moreover, studies demonstrate that shareholder engagement on corporate governance issues is
not only creating value for the shareholders™®, but contributes also to a significant improvement
of the governance, operating performance, profitability and efficiency of the investee
companies.237 According to the most recent meta study on sustainable investing, 100 % of
existing studies agree that companies with high rating for ESG factors (environmental, social and
governance) have lower cost of capital and 89%.of the studies show that such companies exhibit
market or accounting based outperformace. Studies demonstrate that the governance aspect had
the strongest influence and good governance leads to better financial performance.”® Good
corporate governance attracts investment, as certain investors have a preference for the shares of
companies with good corporate governance.”” Evidence shows that successful sharcholder
engagement actions of a US responsible investor increases the sharcholdings of other asset
managers and pension funds and Jeads to a decrease in the investee firm's return volatility . **

o See Graham, Harvey and Rajgopal, The Economic implication of corporate financial reporting, Journal of

accountings and economics, vol 40.

22 D. Barton, M. Wiseman, Focusing on the Long Term, presentation 22 May 2013, page 5.

Corporate investment and stock market listing: A-puzzie 7 2013, John Asker, Joan Farre-Mensa, Alexander
Jungguist. The study has been elaborated on the basis of US data.

These differences do not reflect observable economic differences between public and private companies
(such as lifecycle differences, cash holdings, debt, etc.). See also Barton and Wiseman, Focusing on the
Long Term, page 8.

The study points out that once a company is listed, liquidity makes it easy for sharcholders to sell their siock
at the first sign of trouble rather than to actively monitor management. Evidence suggests that listed
companies’ managers prefer investment projects with shorter time horizons, in the belief that stock market
investors fail to properly value long-term projects. Evidence showing that investment behaviour diverges
most strongly in industries in which stock prices are particularly sensitive to current eamings reinforces
these arguments. The study also provides some evidence that the presence of large sharcholders may not
affect managerial myopia in terms of investments.

Elroy Dimson et ai, Active Ownership, 2012 analyses the positive effects of shareholder engagement on
environmental, social and govemance matters. As regards corporate govemance themes, the cumulative
abnormal return of a successful engagement over a year after the initial engagement averages + 7.1%. See
similar results about the return generated by an active UK invesior in Becht et al, 2009, Returns to
shareholder activism: Evidence from a clinicai study of ihe Hermes UK Focus Fund, review of Financial
Studies 22.

Elroy Dimson et al, Active Ownership, 2012 finds significant improvements as to return on assets, profit
margin, asset turnover and sales over employees ratios after successfui engagements.

Sustainable investing, establishing long-term value and performance, Deutsche Bank (meta study), 2012.
The colors of investors® moncy: the role of institutional investors around the world, Miguel A. Ferreira,
Pedro Matos, 2008. This is one of the reasons for the proliferation of corporate governance codes across the
globe.

Eiroy Dimson et al, Active Qwnership, 2012.
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EVCA™ considers that the key contribution to the long-term success of the companies in which
private equity funds invest comes not only from the long-term duration of their holdings but,
primarily from their active ownership and the long-term perspective they bring. >

In other words, the lack of sufficient shareholder engagement leads to suboptimal financial
performance of listed companies.

The lack of iransparency of proxy advisors has the effect that companies’” may have difficulty in
understanding the reasons for certain voting recommendations, which makes it particularly
challenging for them to react and explain its corporate governance approach on the relevant issue.
This also decreases in practice their scope to decide what is for them the best corporate
governance arrangement and might lead to ‘one size fits all’ corporate governance. The lack of a
sufficient link of directors™ remuneration with (long-term) performance of the company leads 10
unjustified transfers of value of the company to directors and provides company directors with
incentives that are not aligned with the interest of the company, which could be detrimental to
financial performance of the company. Related party transactions have a negative impact on the
value of the company, since they may lead to the unjustified transfer of value to the rclated party.
Finally, the consequence of insufficient quality of reporting on corporate governance is that
company boards are not stimulated to reflect on corporate governance, which might lead to
inappropriate corporatc governance arrangements, and, in view of the link between corporate
governance and financial performance, might negatively impact financial performance of the
company.

(i1) Shareholders

For institutional investors and asset managers the impact depends to some extent on their profile.
Not all investors are or will be interested in the corporate governance of investee companics.
However, for a growing group corporate governance is important for their investment decisions
and engagement is a part of their cfforts to increase the performance of their investments. Those
investors need accurate and reliable information on corporaie governance and tools to engage on
these issues. The problem definition has shown that such information is absent, incomplete,
difficult to understand or that doubts have arisen on their reliability (remuneration, related party
transactions, proxy advisors, corporate governance reporting), which could lead to uninformed
(investment) decisions and suboptimal corporate governance of the companies invested in.
Moreover, tools are, according to stakeholders, missing to engage on issues such as related party
transactions and remuneration. The effect on shareholders is that it is more difficult (and/or costly)
for them to take informed decisions, especially in case of cross-border investments and that valuc
is unjustifiably transferred to related parties and directors. As indicated in the above paragraph on
listed companies, studies demonstrate that shareholder engagement on corporate governance,
with remuneration being one of the key issues, may generate an average of 7-8% abnormal
cumulative and buy and hold stock return”® overa ye,21r.2‘14 By analysing companies’ fundamental

! The European Private Equity and Venture Capital Association.

EVCA's contribution o ihe consultation on long-term financing, page 6. See also Barton and Wiseman,
Focusing on the Long Term, page 8 wha. also point to this outperformance and to the fact that companies
owned by private equity have more engaged directors, higher investments grades and give owners and
management long-term compensation.

Abnormal return is calculated as the monthly stock return, minus the valuc-weighted market return. Buy and
hold return is calculated as the return of a portfolio that buys the stock of the target company at the menth of
the initial engagement and seiis it at the month when the company implements change in i1s_governance
(lyear).
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value and long-ierm prospects and engaging on that basis, investors act not only in their own
interest, but also fulfil an important social function by helping companies to take decisions that
will contribute to their long-term success.

The lack of certainty about whether or not votes get through the complex chain of intermediaries
administering securities accounts and the disproportionately high cost of voting across the
borders discourage sharcholders to use their voting rights, which is one of the most efficicnt
direct tools 1o exert influence on the management

(injUltimate beneficiaries

From the perspective of ultimate beneficiaries, the impact of the insufficient engagement of
insiitutional investors and assct managers, the lack of sufficient transparency and shareholder
oversighi-on remuneration and related party transactions, but also the insufficient transparancy of
proxy advisors and corporate governance reporting may also be considerable. The ultimate
beneficiaries are, in most cases, not directly affected by these corporate governance problems,
since they often do not directly manage their assets. [However, these problems result in high costs
of asset management, in lost potential for better corporate governance and thus for better results
of the investments resulting finally in missed opportunities for growth, jobs and sustainability of
the EU economies. In the end these problems have an impact on EU citizens who are future
pensioners, insured, but also employees.

In particular, the cost of intermediation in the equity investment chain decreases the ultimate
return to final beneficiaries from their investments. Studies say that active management fees and
their associated trading costs based on 100% annual turnover erode_the value of a pension fund
by around 1.0% per ycar.y"6 Pension funds are having their assets exchanged with other pension
funds at a rate of 25 times in the life of the average liability for no collective advantage, but at a
cost that reduces the end-value of a pension fund by around 30%.%*" EuroFinuse®*® considers that
one of the root causes of the destruction of the value of pension savings is the misaligned
interests within the investment chain and the high costs of intermediation. They highlight the case
of a Belgian occupationa! pension fund which wiped almost a fifth off the real value of the fund
between 2000 and 2012, mainly due to commissions paid to intermediaries ** Moreover, the lack
of transparency of institutional investors and asset managers leads to less well-informed
investment decisions of final beneficiaries and to a Jack of accountability.

" Shareholder activism (including both successful and non-successful engagements) on environmental, social and
governance matters put together generate a one-year abnormal return of +1.8%, comprising +4.4% for
successful and 0% for unsuccessful engagements.

A fresh survey of 2012 from the UK National Association of Pension Funds covering pension funds
managing assets of more than £ 300 billion finds that sharcholder engagement is adding vatue to their fund
and has influenced changes in the investee company. See also Mercer, “Responsible Investment’s sccond
decade: Summary repart of the State of ESG information, policy and reporting™, 2011: pooling results from
36 studies, it shows that 30 studics evidenced a neutral to positive relationshin between ESG
(environmental, social and governance) factors and financial performance.

Paui Woolley, ‘Why are financial markets so inefficient and exploitative — and a suggested remedy’, in:
The Future of Finance: The LSE Report, 2010, page 134.

Ibidem, page 24.

The European Federation of Financial Services users.

EuroFinuse's contribution to the Green paper on long-term financing, page 5. Pension funds across many
European countries have delivered negative real (inflation-adjusted) returns averaging of minus 1.6 per cent
in the years 2007-2011, according to the OECD, Pension's Outlook 2012, OECD. See also The real return of
private pensions, EuroFinuse, 2013.
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In addition, disproportionately high costs for cross-border voting by ihe asset owner/asset
manager through the complex chain of intermediaries maintaining securities accounts adds to the
costs of intermediation for the ultimate beneficiaries.

5. BASELINE SCENARIO, THE EU'S RIGHT TO ACT AND JUSTIFICATION
5.1. Baseline scenario

The different problems identified in this impact assessment are likely t evolve in different ways,
not only at the EU level, but also at a Member State level.

The current EU rules applicable to institutional investors and asset managers’ do not
sufficiently take into account the relevance of these investors for the corporate governance of
listed companies, and in particular they do ensure transparcncy of the policies and practices of
asset owners and managers. For example, asset managers managing assets on the basis of
discretionary mandates regulated by the MIFID Directive are 10 disclose costs and associated
charges to clients™", however there is no specific mention about portfolio transaction costs.

In the absence of an EU and Member State framework a few, predominantly seif-regulatory
Codes have been created to stimulate shareholder engagement™? that attempt to change behaviour
of asset owners and managers, such as in particular the UK Stewardship Codem, the Eumedion
best practices for engaged sharcholders™, the European Fund and Asset Management
Association principles for the exercise of ownership rights in investee companies™, the
International Corporate Governance Netwark model contract between asset owners and their fund
managersZSG, and the German BV Code.””” These Codes are diverse and only two of them (the
German BVI Code, the ICGN mode]l mandate) cover issues such as portfolio turnover. These
initiatives may {ocus asset owners and/or managers more on engagement. it is difficult to assess
their precisc impact, also in view of the fact that a number of these initiatives arc relatively
recent. However, these initiatives have different contents, they cover different groups of not 2al!
asset owners and managers and not all Member States. In other words, they do not Icad to a level
playing field for institutional investors and asset managers. With regard to reported impact of the
best known and arguably most successful initiative, the UK Stewardship Code, evidence seems to
suggest that it did not really result in a change in the investors' attitude towards engagement. In a
recent survey, 79% of responding FTSE 350 companies reported rno increase in engagement since
the introduction of the Code, with the remaining 21% reporting only a slight increase™®, despite

15tL

50 See annex XII.

Article 19 of MIFID. This article is applicable to asset managers managing portfolios on the basis of
discretionary mandates. The implementing Directive 2006/73 specifics what costs should be disclosed;
however, it applies only to retail clients and does not make reference to portfolio turnover costs.

For more details, see Annex V1.

Available at http://www.frc.org.uk/Our-Work/Publications/Corporate-Governance/UK-Stewardship-Code-
September-20iZ.aspx

See http://www_ eumedion.nl/en/public/knowledgenetwork/best-practices/best _practices-engaged-share-
ownership.pdf

http://www efama.org/Publications/Public/Corporate_Governance/l 1-
4035%20EFAMA%20ECG _final 6%20April%£202011%20v2 pdf

See

https://www icgn.org/images/ICGN/Best%a20Practice%20Guidance%20PDFS/icgn_model_mandate _mar20
12 short.pdf

Wohlverhaltensregeln des BVI, at:
http://www . bvi.de/fileadmin/user _upload/Regulierung/Wohlverhaltensregeln pdf

“*  FT/ICSA Business Bellwether survey, see hiip/  www fi.comicmns/s/0/9ec5594¢-6f8f-11el-b368-
00144 fcab49a html.
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the fact-that virtually the entirc UK asset managemerit industry declared its commitment to the
Code.

As regards remuneration of directors, the Commuission Recommendations are applied partially but
not all Member States have adopted rules that ensure better disclosure or that grant shareholders a
say on pay. In many of those Member States the existing situation would most probably remain
as it 1s, although individual companies or stock exchanges may decide to change their internal
rules. The current situation could thercfore evolve in increasingly divergent legislation and
practices in Member States.

Although the current framework on related party transactions is subject to criticism and debate ai
the international, European-and Member State level, there is no coherent and common approach
to this issue. Possible improvements depend thus fully on initiatives of individual Member States
and companies. For instance, in Italy (2018} and the Netherlands (2013) the relevant rules were
recently modified. Also here, the current situation could evolve in increasingly divergent
legislation in Member States. For proxy advisors, ESMA recommended self-regulation of the
sector within the two coming years, with an adoption of a code of conduct by the proxy advisors.
Since the industry itself is responsible for the drafting of this code and its application in practice
it is difficult to predict how the problem would develop without EU intervention, although some
improvement is likely. In addition, Member States may adopt their own legal or soft-law
framework on proxy advisors. As regards corporate governance reporting, and in particular the
guality of explanations for deviations, some Member States already issued guidelines providing
specific recommendations on the desired quality of explanations. It could be expected that more
Member States would follow this path. However, improvements will be limited to certain
Member States and the differcnt approaches to this issue will not make it easier or less costly for
investors to monitor the investee companies. It could also mean that the EU law concept of
‘comply ar explain’ would be given a diverging interpretation.

[t is highly unlikely that Member States’ action alone could be sufficient in tackling the issue of a
proper sharcholder identification and channelling of voting information and instructions through
the complex international chain of intermediaries administering securities accounts. Unly limited
progress can be made through voluntary market standards, e.g. Market Standards on Corporate
Actions Processing and Market Standards on General Mcctings.z59 The implementation of such
voluntary market standards is slow due to its complexity and the need for increased coordination
between Mcmber States such as the existence of a legal basis for them in national legislation.
Similarly, the Code of Conduct for Clearing and Settlement does not apply to intermediaries (it
only applies to CCPs and CSDs) and where it is applicable, the results are not optimal *° As most
of the problems in this area are cross-border in nature (such as the disproportionate cost imposed
for channelling information across the borders and uncertainty as regards the possibility to
disclose the identity ot the sharcholder), EU action is necessary.

In conclusion, without action at EU level] the probiems are likely to persist and only partial and
fragmented remedies are likely to be proposed at national level.

259

The Market Standards for Corporate Actions Processing were endorsed in 2009 and being implemented. They
cover the most common and complex corporate actions, on stocks {c.g. dividend payments, early redemptions,
stock splits) and on flaws (c.g. transformations). The Market Standards for General Meetings were endorsed in
2010 and are currently being assessed against-market practices and the legal and regulatory requirements that
exist.

Y The Code of Conduct on Clearing and Settiement: Three Years of Fxperience, Commission Services Report 1o

ECOFIN, 6.11.2009, p. 4, concludes that "... price comparability remains difficult in view of underlying
differcnces of business models” and that "the reasons for this are broadly historical, as each CSD has developed
its own business model in isolation,.znd as a resuit label their services differently.
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5. EI’S RIGHT TO ACT, SUBSIDIARITY AND PROPORTIONALITY, RESPECT FOR
FUNDAMENTAL RIGHTS

Article 50(2)(g) of the Treaty on the Functioning of the European Union (TFEU) gives the EU
competence 10 act in the area of company law and corporate governance. It provides in particular
for coordination measurcs concerning the protection of interests of companies’ members and
other stakeholders, such as creditors, with a view to making such protection equivalent
throughout the Union.

According (o the subsidiarity principle, the EU should only act where the objectives of the
proposed action cannot be achieved sufficiently by Member States and where the objectives can
be better achieved by the EU. As shown in the policy context section, the EU equity market has
to a very large extent become an European/international market, with some 44% of total EU
market capitalisation in the hands of foreign investors, in particular of foreign institutional
investors and asset managers. Moreover, also asset management is very concentrated in a small
number of Member Staies, with 66% of all assets being managed in the three largest Member
States. These developments have only been partially followed by the further development of the
EU (legal) framework in the arca of corporate governance, in order to protect, in these changed
circumstances, the interests of shareholders and other stakeholders. From the different
consultations held by the Commission it beccomes clear that there is strong support from
shareholders, institutional investors and asset managers, but also from other stakeholders, for
measures to protect their interests: more transparency and effective- tools. Targeted further
development of the U legal framework for corporate governance would further stimulate the
cross-border holding of shares and foreign direct investment, but at the same time create a better
framework for shareholder engagement.

As regards this engagement, as well as the reliability of proxy advisors, in view of the

international nature of activities of these players, the objectives cannot be sufficiently achieved
by Member States. Action from Member States can only cover some of the institutions concerned
and would most likely lead to different requirements, which could lead 10 an uneven level playing
field on the internal market, but also potentially create, due to the existence of different rules,
administrative burdens for the institutions concerned. Moreover, final beneficiaries and other
investors would in many cases not receive the necessary information to take informed decisions.
The objectives can therefore be better achieved by the EU. The existing EU measures related to
engagement of institutional investors and asset managers only cover only some specific
aspects.”' With regard to the ‘comply or explain’ approach, the main features of this concept of
EU law should be interpreted in a uniform manner throughout the EU, which cannot be
(cfficiently) achieved through action at Membcr State level.

On the objectives to ensure sufficient transparency and shareholder oversight on directors’
remuneration and related party transactions, stakeholders and in particular institutional investors
and asset managers ask for greater harmonisation in this area and in particular for more
‘iransparency and a shareholder vote. The existing Member State rules in these areas are very
diffcrent and as a result, they provide an uncven level of transparency and protection for
investors, which could lead to unjustified transfers of value and directors’ incentives that are
insufficiently aligned with sharcholders’ interests. In both cases, the result of the divergence of
rules is that investors are, in particular in the increasingly normal case of cross-border holdings of
shares, subject to difficultics and costs when they want to monitor companies and engage with
them. Moreover, they lack sufficiently effective tools to protect their investments. Although this
does not mean that they do not invest across-borders, it does mean that the current regulatory

21 See annex XI1I.
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framework inhibits them to play a more optimal role in the corporate governance of listed
companies. Common standards at EU level are-therefore necessary to promote a well-functioning

The probiems regarding the barriers and difficulties in identifying shareholders and channelling
of voting information and instructions through the complex cross-border chain of intermediaries
administering securities accounts are European in nature. The different constituencies in the chain
may not be required by national law to transfer information across the borders and uncertainties
remain regarding the ways in which such intermediaries are cxpected to fulfil their obligations,
especially across the borders. Therefore, in order to ensure a swift and cost-effective channelling
of information and instructions-through the cross-border chain of intermediaries, EU intervention
1s necessary.

The proportionality of possible action will be examined in sections 7 and 8. Morcover, the actions
will, where possible, be in line with developments in Member Statcs.

The following Articles of the EU Charter of Fundamenta! Rights are relevant for the policy
options discussed below: Article 7 (respect for private and family life), Article 8 (protection of
personal data), and Article 16 {{freedom to conduct a business). Certain aspects of this initiative
might have a limiting impact on one or more of these rights but the Commission will demonstrate
that any negative impact may be justified and would not result in a violation of these rights,
which are not absolute in nature.

7. OBJECTIVES

The overarching objective of this initiative is to centribute to the long-term sustainability of EU
companies and to the creation-of an attractive environment for investars in order to contribute (o
growth, jobs and EU competitiveness. In the light of the analysis of the risks and-problems above,
the general objectives are in particular to:

¢ [mprove the governance and (financial) performance of EU listed companies;
» Contribute to enhancing the long-term financing of companies through equity markets;
s Improve the conditions for cross-border equity investments;

This requires the realisation of the following more specific objectives:

e Increase the level of cngagement of asset owners and asset managers with their investee
companies;

¢ Create a better link between pay and performance of company directors
¢ Enhancing transparency and shareholder oversight on related party transactions;
* Ensuring reliability and quality of advice of proxy advisors;

¢ Facilitate the exercise of rights by shareholders.

¢ Improving the quality of information on corporate governance provided by companies;

The specific objectives above require the-attainment of the following operational objectives:
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e Lower turnover of assct managers’ portfolios; higher level of shareholder engagement actions

Greater correlation between directors' pay and company performance

shareholders

Better transparency of proxy advisors on the methodologies for the preparation of their voting
recommendations and their handling of conflicts of interest, increased number of higher
quality recommendations;

Create a European legal framework for identification of sharcholders and ensure timely
transmisston of information and rights by intermediaries

Reduce cross-border price discrimination

Ensure a higher level of useful explanations of deviations of national corporate govermnance
codes

8. POLICY OPTIONS, IMPACT ANALYSIS AND CHOICE OF PREFERRED OPTION

This section contains a description of relevant policy options that have been considered with the
view to attaining the objectives set out in the previous section. It also provides an analysis of
impacts of different options and their comparison in terms of effectiveness, elliciency and
coherence, as well as impact on different stakeholder groups.

8.1, Increase the level ¢f engagement of institutional investors and asset managers

8.1.1.  Descripticsi
Option 1 — No policy change — would mean thal no action at EU level would be undertaken.

Option 2 — Recommendation on transparency of institutional investors and asset managers
Asset owners would be encouraged to publish to which extent their investment strategies are in
line with the best long-term interests of their bencficiaries and how they incentivise their asset
managers in asset management mandates to act in the best interest of their final beneficiarics and
o engage with investee companies. They would be recommended to publish information
regarding issues such as shareholder engagement, including engagement policy and the outcome
of engagement actions, voting records, performance evaluation of asset managers used, expected
and actual levels of portfolio tumover, stock-lending, use of proxy advisors etc.

Asset managers would be encouraged to disclose to which extent their investment strategics are
n line with the investment horizons of their clients and to disclose information on engagement
and voting policy and records, portfolio concentration, portfolio turnover, actual and estimated
cost of portfolio turnover and whether the level of portfolio turnover is in line with the agreed
investment strategy.

Option 3 — Mandatory transparency of institutisanal investors and asset managers — would

introduce the same transparency measures for institutional investors and asset managers as option
2, but in the form of binding rules.
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8.1.2.  Analysis of impacts and choice of preferred option

Option 1 — No policy change

This baseline scenario is discussed in paragraph 5.1. This option does not appear to be an
effective approach for dealing with the problems. The current legal framework and self-
regulatory initiatives have not been effective in solving the problems.

Option 2 — Recommendation on transparency of institutional investors and asset managers

The information to be provided under this option would enable final beneficiaries to make better
informed decisions and to cvaluate the extent to which the investment strategies defined by the
asset owner are aligned with their interests. Moreover, it would stimulate asset owners to reflect-
more about these issues and to engage more with investee companies. Asset ewners would be
able to make better informed investment decisions and be able to verify whether the asset
manager implements the agreed investment strategy and assess its consequences in terms of costs,
turnover etc. Transparency on the costs of frequent portfolio turnover may reduce the magnitude
of such transactions, contributing to a better focus on longer-term performance and more
shareholder engagement. These measures may ultimately result in cost savings and potentially a
better return for asset owners.”

This option leaves a lot of flexibility to Member States, but provides at the same time a European
standard in this area. The effectiveness of this option depends on its application in practice. It is
not unlikely that its application in practice would be different from Member State to Member
State, which could be detrimental to the EU level playing field for these investors that often work
cross-borders.”®® The impact on Member States would thus depend on their own follow-up to the
recommendaticn.

As a result of such transparency mainstream asset managers might have to refocus some of their
activities. On the other hand responsible asset managers, having a strong rccord of integrating
governance (and more broadly environmental, social and governance matters (ESG) and
cngagement into investment strategies may benefit from these measures. In this respect these
investors would on the basis of the non-financial information proposal of the Commission already
have better information on these matters, but such responsible investing would be further
stimulated. This option could have a positive impact on companies, since institutional investors
and asset managers will be incentivized lo engage more and to reflect about the basis
{fundamental value or short-term perspective) and consequences of their investment decisions.
Disclosure of voting and engagement policies of institutional investors and asset managers could
facilitate dialogue between them and listed companies. Moreover, more focus on the
fundamentals and the real value-creating capacity of companies could in particular be beneficial
for listed SMEs. SMEs scem 1o be more affected by current investment strategies which do not
allow the performance of investors to diverge too much from an index benchmark, so that
investment decisions are taken on the basis of the structure of a certain benchmark. European

262

This has been emphasised by many during the preparatory consultations of the Commission. See also an
example of Aviva Invesicrs market practice: Neil Brown, Steve Waygood, Making the right decision, JCGN
vearbook, 2011

The European fund management industry is highly internationalised. Asset owners and managers invest into
companies across the borders within and outside Europe. Funds can be domiciled in one country, managed
in a second and sold in a third. An indicaior for this is that the United Kingdom, Germany and France have a
66% market share in the area of asset management.
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capitai markets are reported to perform well in terms of providing a venue for trading in bluc
chips, but they do not seem to provide sufficient liquidity for SMEs ***

This option is also likely to have positive social impacts. In particular, for pensioners or insurance
policy-holders, more cngaged institutional investors and asset managers and a better focus on
long-term absolute performance will, according to studies™’, contribute to a better financial
performance of listed companies and could thus contribute to more sustainable pension- and
insurance systems. More engagement and a longer-term perspective could alsc contribute to
higher investments by companies and thus more employment.

G

This option would entail administrative burden for institutiona! investors and asset managers.”*
The costs of publication of engagement and voting policies and information on the main features
of asset management mandates should not be substantial. as this would concern only the
publication of a statement on the policies adopted by the concerned institution and making public
already available information. In line with previous Commission estimation, the cost of preparing
such publications would range between 600 and 1000 euros per year.””’ A more significant
burden could, depending on the level of detaii required, lie in the publication of voting records. A
detailed disclosure could, for a large institutional investor with 2000 holdings. create between
15.000 curo and 28.000 euro of costs. Costs would be significantly lower (approximately 500
euro) if they are required to draft and disclose an aggregated overview of their voting behaviour
(number of general mectings attended, % against management proposals and some ‘highlights’
(e.g. remuneration). Total costs for an institutional investor with concentrated holdings (approx.
80), disclosing the detailed voting behaviour would also amount to approximately 500 euro.”®*
Similarly, the requirement for assct managers to disclose information on the investment horizons,
engagement and voting policy and records, portfolio concentration, portfolio turnover, actual and
estimated cost of portfolio turnover portfolio tumover and its costs would not be very high.
Moreover, EU legislation already requires, for some asset managers, to disclose information on
investment strategies and costs.

This option would_not affect fundamental rights: the publication would not involve personal data
and thus not impact the right to protection of persona! data.

Option 3 — binding rules on transparency of institutional investors and asset managers On
substance this option is similar to option 2. However, it would be in a binding form, for which
reason it would be more effective. Binding rules ensure that the samc transparency obligations

o According to the Federation of European Stock Exchanges (FESE}, 13% of Europe’s largest companies

zccount for 93% of Europe’s market capitalisation, 85% of the number of trades and 96% of turnover. Moreover, the
great majority of new trading venues only offer trading in blue-chips. FESE is of the opinion that EU capital markets

focus more on the trading of blue chips, i.e. the largest traded companies — at the expense of the needs of the much
more numerous but smaller listed companies that play a critical role in growth and employment in Europe. It is
argued that one of the reasons for this trend lies in the short-term incentives in the investment chain. See the
contribution of FESE to the Green paper on Long-term financing.

268

Referred 1o in the problem definition.

More details on the level of administrative burden are provided in Annexes Viil.

See to this effect CRD 1V Impact Assessment, Administrative burden for credit institutions and supervisors,

http://ec.europa ew/internal_market/bank/docs/regcapital/lCRD4_reform/lA_directive en.pdf

If there is no requirement for an external check on the information, then the cost would be limited and

would represent 2 few hours of staff time to run the report, check it for accuracy and prepare it for
ublication on the website.
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will apply across the EU, which ensures an EU level playing field and should facilitate cross-
border investment. As one of the key underlying problems is information asymmetry, this can
only be dealt with through uniform transparency measures. Finally, ¢xisting rules for institutionai
investors and asset managers contain only a limited number of transparency obligations in this
area.

Stakeholder views emphasise the cfficiency of transparency measures to achieve a better
alignment of interestbetween institutionai investors and asset managers. For example, Eurosif*®’,
in its contribution to the green paper on long-term financing states that in order to create
incentives for changing asset management for a better alignment of interest and more shareholder
engagement, asset.owners need to disclose their investment philosophy and to what extent and
how they incorporate long-term considerations (...) Contractual details that drive asset
management bchaviour are important in this context such as the use of short-term benchmarks®”.
In addition, asset owners need more disclosure and incorporation of long-term strategies from

their asset managers. Asset managers equally need to increase disclosure and improve incentive
mechanisms®’".

On the other hand, binding rules are less flexible for institutional investors and assct managers.””
In this respect, as the binding transparency requirement would cover all institutional investors and
asset managers, a comply or explain regime would need ta be introduced as the business model of
soime assct managers is not nccessarily focussing on achieving results in the longer term and on
shareholder engagement. The measurcs would thus in no way prescribe an investment policy of
investors; also jong-term investors are interested in short-term performance.

The impact on Member Statcs depends in particular on the number of institutions, their market
share and the applicable framework in their Member State. Europear Asset management is highly
concentrated in the UK, France and Germany, which account for 66% of the total assets under
management in Europe. This option would therefore have the largest impact on these Member
States and in particular the UK with a 36% market share.’””. As far as asset owners are
concerned. the biggest impact for pension funds can be expected in the UK and the Netherlands,
where the size of pension assets is 67% of total assets of EU pension funds. As regards the
number of pensions funds the UK, Ireland, Netherlands and Spain have the highest number of
pension funds cavered by the TORP Directive.”™ For insurers the biggest impact can be expected
in France, the UK and Germany that together have 65% of assets of European insurers and 43%

e Europcan Sustainable [nvestment Forum, page 10.

Page 14.

i Page 10.

7 This approach is however much more fiexible than ihe US approach where certain institutional investors
and asset managers have interpreted legislation as requinng them to vote in general meetings. This method
has been criticized for creating a system where ‘economic decision making have been effectively decoupled
from voting decisions throughout most of the investment management world’ See C.M. Nathan, P. Metha,
Latham & Watkins LLP, The Paralle! Universes of Institutional Investing and Institutional Voting,). It has
been argued that mandatory voting has created a system where asset managers vote for compliance reasons,
larpely following the recommendations made by proxy voting agencies.

Assei management report 2013 of the page 5.

See the statistical survey of PensionsEurope, available at http://www efrp.org/Statistics.aspx. The UK
IORPs have some 1,176 trillion of assets and the Netherlands 801 billion. German JORPs have the third
largest asset with 138 billion. Total assets of EU 10RPs are some 2,395 trillion. See also OECD’s Pension
markets in Focus, page 4, which shows the relative size of pension fund assets in comparison to GDF in
which the Netherlands and UK are the Member States whichk have the largest percentage with respectively
138.2 and 88.2%.
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of the number of insurers.””” In view of the fact that voting and engagement policies are more

practised in the UK and the Netherlands it is cxpected that particularly these Member States
would find it the easiest to adapt tc this approach. As regards the administrative burden, they
would remain the same as for option 2, however in case of binding rules they would concern most
likely a larger number of asset owners and asset managers.

Overview of costs implications: transparency of institutional investors and asset
managers on their voting and engagement and certain aspects of assetnianagement
mandates

Publication of enpagement | Publication of voting records | Disclosure of  relevant
and voting policies and | aiid past engagement information by asset
information on the main managers

features of asset management

Approximately 600 - 1000 € | Detailed: 15.000to 20.000 € | Very limited — dependent
per year + website from strategy, no estimation
publication ~ 70 €. Aggregate overview of their | possible

voting behaviour: 500 €
Mostly one-off costs

The table below summarises the assessment of the policy options:

Assessment ¢f policy options

1

Effectiveness Efficiency Coherence
Option 1: no policy | 0 0 0
change
Option 2: 0+ + +
recommendation  on
transparency of

institutional investors
and asset managers

Option  3: binding | ++ + +
rules on transparency
of institutional
investors and. asset
™managers

Total investments portfolios of EU insurers is 7,24 trillion euro of which France, the UK and Germany hold
some 1,7 trillion, 1.6 tnillion and 1,4 trillion.
Seehttp://www. insuranceeurope.cu/uploads/Modules/Publications/eif- 201 3-final.pd{ |, page 37.
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1

Magnitude of impact as compared with the baseline scenario (the baseline is indicated as 0):
++ strongly positive; + positive; - - strongly negative; — negative; = marginal/neutral; ?
uncertain; n.a. not applicable

Assessment of policy options by stakehoiders group Ql

Companies [nstitutional Asset managers | Ultimate
investors) beneficiaries

Option 1: no policy | 0 0 0 0

change

Option 2: |+ + -+ +

recommendation

on transparency of

institutional

investors and asset

managers

Option 3: binding | ++ ++ -+ ++

rules on

transparency of

institutional

investors and asset

managers

In the light of this assessment, it appears that the most appropriate option at this stage weuld be
option 3 (binding rules on transparency of institutional investors and asset managers),
which would increase awareness of final beneficiaries, asset owners and asset managers of these
issues and by ensuring transparency enables them to take informed investment decisions.

8.2. Create a better link between pay and performance

82.1.  Description

With regard to the creation of a better link between pay and performance, the option of soft-law
was discarded during preliminary analysis. The Commission has adopted three recommendations

on this subject, but they have not produced sufficient results.

Option 1 - no policy change — means that no new action would be undertaken at EU level and
the existing recommendations would continue to apply.

Option 2 — binding rules on transparency of remuneration — implies a minimum
harmonisation of disclosure requirements.
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Information should be disclosed on the remuneration policy, in particular on its objectives.
adoption process, its link with long-term performance and business strategy and how it
contributes to the long-term performance of the company. It should include information on the
breakdown of fixed and variable remuneration, on performance criteria and on the parameters for

annual bonus schemes or non-cash benefits.

Information should also be disclosed on individual remuneration paid and all its components such
as fixed pay, variable pay, stock options, retirement benefits and all benefits in kind. Potentially
sensitive information should however be explicitly excluded in order not to disproportionately
interfere with the private and family life of individuals. A common template regarding the
disclosure of remuneration should be used to ensure comparability for investors across the EU.

Option 3 — sharehoider vote on remuneration — means that there should be, in addition to the
transparency measures of option 2, an ex-ante shareholder vote on the remuneration policy and an
ex-post vote on the remuneration report.?’® The vote should be an_explicit item on the agenda of
the annual general meeting. The sharcholders vote could be advisory, which means that the

boards would not be obliged to follow it, or binding, which means that the board would not be
able 1o derogate from it.

8.2.1.  Analysis of impacts and choice of preferred option

Option .1 — no policy change. Maintaining the current framework is not likely to solve the
problems -described in the problem definition. The recommendations on remuneration did not
produce sufficient results, since only 6 Member States have implemented all the main principles
thereof. As a result, shareholders face difficulties to be properly informed and to exercisc their
control over dircctors’ pay, which results in pay that is insufficiently linked to performance >’

Option 2 — binding rules on transparency of remuneration. Providing shareholders with clear,
comprehensive and comparable information on remuneration policies and individual
remuneration of directors would help them in exercising effective oversight. Disclosure of
information is an important precondition for aligning the incentives of directors with the interest
of shareholders. It allows shareholders to assess the main paramcters and rationale for the
different components of the remuneration package, notably the link between pay and
performance.

Increased transparency is supported by stakcholders and experts. In reply to the 2011 Green
Paper, shareholders, institutional investors, asset managers and proxy advisors almost
unanimously supported mandatory rules to increase the transparency of remuneration policy and
report and, also, called for making the information on remuneration comparable in Europe.”’®
Companies are however generally less in favour of increasing transparency. The majority of
Member States thal answered to the consultation were in favour of a European action to increase
transparency’ ', a minority of Member States is of the view that remuneration should be dealt

The remuncration policy delermines on which criteria individual remunerations are granted while the
remuneration report describes how the remuneration policy was applied in the previous year.

The Dutch corporate governance monitoring committee noted in its latest report of 1 October 2013 that in
general the remuneration structure and policy is not simple and transparent and that the committee has not
been able to bring any improvements in this. See page 21 of the reporl. See
hitps:/idocs.google com/viewerZuri=hitp.// www.mccg nl/download/?1d%312199

See Annex II1. Support for disclosure was also expressed by respondents to the Green Paper on corporate
govemance in financial institutions published in 2010.

In particular France, Germany, Ireland, Latvia, Netherlands, Norway, Portugal, United Kingdom and Spain.
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with by the board.**" The European Corporate Governance Forum recommended the mandatory
disclosure of remuneration policy and individual remunerations.”®' The European Company Law
Experts pointed out in.20117% that, in the absence of binding rules, companics are reluctant to
provide full disclosure concerning remuneration, particularly on the pay/performance link and on
termination payments.

llarmonisation of disclosure requirements at EU level would be a remedy to asymmetry of
agency costs. it would be benelicial for cross-border investment, since it ‘would facilitate
comparison of information and make engagement easier and thus less costly. Moreover, it would
make companies more accountable to other stakehalders like employees. For the argument that
individual disclosure of director pay can lead to an upward pay spiral, there is, according to the
OECD. little hard evidence.”

As regards the impact on Member States it is noted that 15 Member States already foresee
disclosure of remuneration poiicy and 11 foresee disclosure of individual remuneration, which
would mean that the impact on these Member States would be relatively limited.*®* This option
would entail certain administrative burdens for listed companic:s.285 However, these burdens
should be limited. As regards disclosure of the remuneration policy companies already have,
implicitly or explicitly, such a policy. Since the preparation for publication of the policy should
take approximately 2 to 4 working days, average cost"would be between 525 and 1050 euro. In
addition, it should be noted thai remuneration policies are normally not revised on a yearly basis,
which means that costs will be lower after the first year and then only reach the initial level after
a revision of the remuneration policy. As rcgards the remuneration report, which involves a
disclosure of individual remunerations granted, the preferred option foresees a degree of
standardisation of the disclosure; these costs would however be very limited, since this
requirement is only a matter of presentation of the information disclosed. In line with previous
estimations made by the Commission's services for comparable disclosures’, the preparation of
such additional statement in the annual report would range betwveen 600 and 1000 euros per year
per company. However, the additional burden flowing from this option would be much lower,
since companies are already required to report on the amount of remuncration paid to members of
the administrative, managerial and supervisory bodies in the annual accounts™’; moreover,
publication of remuneration reports/statements is also in gencral required by the Corporate
Governance Codes applicable to companies listed on European stock exchanges. Finally, such
standard of disclosure will make it much clearer how much is carned by ecach director by
reference to the performance of the company, and will reduce the agency costs by limiting the
time shareholders need to spend reviewing pay policy statements

Austria, Czech Republic, Denmark, Estonia, Finland, Lithuania, Latvia, .

Statement by the ECGF of 23 March 2009:
http://ec.europa.ew/internal_market/company/docs/ecgforum/ecgf-remuneration_en.pdf

Statement by the ECLE of 2011:

http://ec.europa.ew/internai market/consultations/201 [ /corporate-governance-framework/individual-
replies/ecle_en.pdf

See OECD (20!11), Board Practices: Incentives and Goveming Risks, Corporate Governance, OECD
Publishing, http://dx.doi.org/10.1787/9789264113534-en, p. 39

See the overview in the problem definition.

Mcre detaits on the level of administrative burden are provided in Annex VIil

See to this effect CRD IV Impact Assessment, Administrative burden for credit institutions and supervisors,
http://ec.europa.eu/internal market/bank/docs/regcapital/CRD4_reform/IA_directive_en.pdf

See Art. 17 (1) (d) of the Accounting Directive 2013/34/EU. The Directive allows however Member States
not to apply this requirements when the information makes it possible to identify the position of a specific
member of such a body..
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Overview of cost implications: binding rules on transparency and mandatory
shareholder vote

Disclosure of the remuneration policy Remuneration report

Approximately 525 - 1050 € Approximately 600 - 1G00 €

This option is unlikely to have a specific impact on the availability of new directors. Although
transparency of individual remuneration might be difficult to accept for certain directors, the
remuneration is not changed by disclosure. The high level of disclosure of individual
remuneration required in certain markets, such as US or Austraiia, did not negatively impact
companies’ ability to attract competent directors.”®®

This option should overall have a rather positive impact on the competitiveness of European
companies’™ : more transparency on pay could contribute to a stronger link between pay and
performance and decrease unjustified transfers of value to directors. Better aligned interests of
directors and shareholders could also contribute to better financial performance of companics and
strengthened corporate governance. The positive impacts would thus appear Lo clearly outweigh
the limited costs and burdens.

This option could have also an indircct positive social impact. More transparency on
remuneration could increase well-informed social dialogue and accountability of companies
towards stakcholders and increase the long-term sustainability of companies.

This option requires the processing of certain personal data and therefore touches upon the
fundamental rights to privacy and protection of personal data of directors. The processing of
personal data must always be carried out in accordance with national data protection laws
implementing EU data protection law, particularly Directive 95/46/EC.**" The Commission has
considered the possibility of introducing less intrusive altematives, such as for instance requiring
an aggregated disclosure for the entire board of directors where only the number of directors and
the total remuneration would be indicated. Such disclosure would however not fulfii the
objectives of the iniiiative, since it would not allow shareholders to assess the link between pay
and performance and to remedy potential situations where an individual director seriously
undcrperforms.

Option 3 — shareholder vote on remuneration. Granting sharcholders a vote on pay would give
them an effective tooi 10 oversee directors” remuneration and engage with companies. Thus, it
would contribute to aligning the interests of directors with those of shareholders and help to avoid
unjustified transters of value to directors. The vote on the remuneration policy would ensure that
shareholders can have a real influence on shaping important aspects of this policy, while the vote
on the remuneration report allows them to control the execution thereof.

=R See zlso OECD (2011), Board Practices: Incentives and Governing Risks, Corporate Governance, p. 27 and

following.

More details on the impact on competitiveness are provided in Annex 1X.

Directive 95/46/EC on the protection of individuals with regard to the processing of personal data and on
the free movement of such data.
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Such a vote can be advisory or binding. The difference in practice might be less important
though, as even an advisory votc-sends a strong message to the board of directors or supervisory

shareholders and to revise the remuneration policy 1o avoid further negative votes, in other words
to engage on this issue. A binding vote gives more importance to shareholders and studies show
that such vote creates a stronger link between pay and performance than an advisory vote™'; on
the other hand, it could in some Member States lead to a transfer of powers from certain
corporate bodies to shareholders. A number of Member States already gives sharcholder a
binding vote on remuneration policy (Belgium, Bulgaria, Hungary, Latvia, Portugal, Slovakia,
Sweden,_ United Kingdom and the Netherlands), whereas others (Czech Republic, Spain and
Italy) have an advisory vote. As set out in the problem definition, studies suggest that shareholder
approval creates a better link between pay and performance of directors.

Consultations conducted by the Commission show a strong support for the sharcholder ‘say on
pay’ from most stakeholder groups.”” Shareholders, institutional investors, asset managers and
proxy advisors almost unanimously supported a say on pay293 However, a majority of companics
were not in favour of granting a voie on shareholders. A small majority of Member States
responding was in favour of granting such a right to vote,”* while a small majority suggested that
more evidence and studies were needed before considering the idea of imposing rules*” The
support for say on pay is also cvident from the study on monitoring and enforcement practices on
corporate govemancez%, which shows that 95% of responding investors favour enhanced rights
1o vote on remuneration. The Europecan Corporate Governance Forum also recommended”’ a
shareholder vote on remuneration policy.

The OECD good governance principles’™ recommend that shareholders should be able o make
their views known on remuneration policy and, according to the OECD, it is increasingly good
practice for remuneration policies and implementation measures to be subject to binding or non-
binding shareholder votes. Experience of OECD countries suggests that the effectiveness of ‘say
on pay’ depends on active, informed and capabic  sharcholders and providing institutional
shareholders and asset managers with incentives and cost effective means for exercising
shareholder rights®” When it comes to directors’ pay, shareholders do exercise their rights,
Average EU dissent in general meetings is the second highest for remuneration.”” Academic
studies™' have also found that the level of dissent concerning resolutions on remuneration is

higher than against other company resolutions and that companics with the highest paid CEOs

See the problem definition.

Fcedback Statement, see Annex Ill. Support was also expressed by respondents to the Green Paper on

corporate govemnance in financial institution and remuneration.

These stakcholders were almost equally divided between those advocating an advisory and those in favour

of a binding vote.

France, Ireland, Latvia, Netherlands, Norway, Portugal and Spain.

Drenmark, Finland, Lithuania, Germany, United Kingdom, Czech Republic, Austria and Estonia.

Monitoring and Enforcement practices on Corporate Governance in the Member States (p.163):

http://ec.curopa.cw/internal_market/company/docs/ecgforum/studies/comply-or-explain-090923 en pdf.

i Statement by the ECGF of 23 March 2009:
http://ec.europa.ew/internal_market/company/docs/ecgforum/ecgf-remuneration_en.pdf

6 Principle 11.C.3.

OECD (2011), Board Practices: Incentives and Governing Risks, Carporate Governance, OECD Publishing,

http://dx.doi.org/§0.1787/97892641 13534-¢n, p. 39.

It was in 2010 6,7%. Only votes on share plans have a higher average dissent, namely 8.9. 1SS, 2010 Voting

Results Report: Europe, page 10.

Conyon, Martin and Graham Sandler (2010), “Shareholder Voting and Directors’ Remuneration Report

Legislation: Say on Pay in the UK”, Corparate Governance: An International Review, 18(4), pp. 296-312.
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have seen higher levels of dissent®” For example, in the UK in 2009, around one fifth of
FTSE100 companies had more than 20% of their sharcholders withhold support for their
remuneration reports.””

This option would entail, in addition to those related to transparency which are estimated under
option 2, some very limited costs for companies, namely the organisation of the shareholder vote.
In practice, companies would have to add one additional point on the agenda of their general
meeting. Certain indirect costs may nevertheless need 1o be taken into account, linked in
particular with dealing with the potential consequences of the nicgative vote and with discussions
with important shareholders that will most likely be intensified. However, these costs would
appear to be rather limited.™™ Also, there will be no familiarisation costs as companics already
deal with binding votes on a number of key issues, including director re-¢lection. Finally, a
shareholder vote will make engagement with companies over pay easier and will reduce the
agency costs.

As regards the impact on Member States it is neted that 13 Member States already foresee some
kind of sharcholder vote, which suggests that the impact of a shareholder vote in these Member
States would therefore be relatively limited.””

This option should have no negative impact on the availability of new directors, as the vote itself
does not nccessarily result in a decrease of the level of remuneration. Companies and
sharcholders will retain flexibility and will still be able to reward excellent performance. Member
States (in particular United Kingdom and the Netherlands) that have introduced say on pay didn’t
face any obvious detrimental impacts on their ability to attract talented directors. This is also truc
outside Europe, since Australia and the United States have introduced say on pay without
knowing any negative effect on the availability of new directors.

There should be no negative impact on the competitiveness of European listed companies,
including listed SMEs. As suggested by studies, say on pay would lead io a stronger link between
pay and performance and have a positive impact on the sustainability of companics. Sharcholders
could use their new power on remuneration to push directors to perform on the short term. To
counterbalance such use of ‘say on pay’ it is foreseen that companies should explain the link of
the remuneration policy with long-term performance and business strategy and how it contributcs
to the long-term performance of the company.

o In the 2007-2011 period there were 68 examples of remuneration reports which received in excess of 30%

of shareholder votes against — three times the average level of dissent. In addition, in many cases,
sharehiolders choose to ‘abstain' on the volc on the remuneration report to signal their discontent without
going so far as to vote against management.

PwC, Executive Compensation: Review of the Year, 2009. Available at:

hisfwww pwe.co.uk/eng/publications/executive_compensation_review of _ihe_vear 2009 hunl.

Sec also the Impact assessment on Shareholder votes on executive remuneration made by the United

Kingdom, hitps.//'www gov.ak/government/uploads/system/uploads/attachment_data/file/3 1374/12-648-
shareholder-votes-executive-reimuneration-impact-assessment.pd{
In Member States with a two tier system the supervisory board sets the remuneration for the members of the
management board and shareholders oversee the remuneration of the members of the supervisory hoard.
Granting shareholders the right to vote on remuneration policy and report might be seen as depriving the
supervisory board, in which employees may be represented {e.g. Germany and Austria), of an important
prerogarive. However, it would still be the (supervisory) board that would propose shareholders the policy
and, most-important, it would, on the basis of the policy, decide on the actual remuneration to be paid. In
line with the general system of a two-tier system the supervisory would subsequently be accountable 1o
shareholders. It is also noted that data on directors’ remuneration from Austria quoted in the problem
definition, do not show a link between pay and performance.
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As the previous, this option could indirectly have a positive social impact. Concerning the impaci
of this option on fundamental rights, the vote on the remuneration policy and report would not
affect fundamental rights, but for-the transparency of the report the same assessment has to be
made as for option two.

Assessment of policy options

Effectiveness Efficiency Coherence
Option 1: no policy | 0 0 ]
change
Option 2: binding | + + +
rules on transparency
of remuneration
Option 3: shareholder | + ++ +
vote on remuneration

|

Magnitude of impact as compared with the baseline scenario (the buseline is indicated as 0): ++ strongly
positive, + positive; — — strongly negative; — negative; = marginal/neutral; ? uncertain; n.a. not applicable

Assessment of policy options by stakeholders group

Companies Investors Directors
Option 1: no policy | 0 0 0
change
Option 2: binding | - + =
rules on fransparency
of remuneration
Option 3: shareholder | - 1 ~
vote on remuneration

in the light of this assessment, the preferred option is option 3 (mandatory sharcholder vote on
remuneration), which includes the transparency measures of option 2. As the different causes
for the mismatch between pay and performance are interlinked and mutually re-enforcing, there is
a need to ensure both increased transparency and a shareholder vote on remuneration policy and
report.
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8.3. Transparency and oversight on reiated party transactions

8.3.1.  Description

Option 1 - no policy change — means that no action would be undertaken at EU level in order to
improve the control of rclated party transactions (RTP).

Option 2 — soft-law providing guidance — would entail the adoption of a recommendation, that
provides guidance for Member States on the transparency and oversight of RPTs

Option 3 — additional transparency requirements for RPTs — weuld entail a binding legal
framework that would require listed companies to publicly announce the most substantial
transactions and provide a faimess opinion by an independent advisor for.""

a

Option 4 — shareholder vote on the most important RPTs — would %ive shareholders the
power to approve or reject the most important related party transactions®”’, with the concerned
related party being precluded-from participating in the vote.

832 Analysis of impacts and choice of preferred option

Option 1 - No policy change. The baseline scenario is analysed above. Although discussions are
on-going on different levels on the appropriatencss of the current rules, there is no common
approach in sight in Member States or at international level that could solve the problems
described in the problem definition.

Option 2 — soft-law providing guidance. This option is likely to have some positive impact on
companies’ handling of RPTs. It would leave a lot of flexibility to Member States, but could
contribute to a more harmonised approach on this issue. The impact on Member States would
depend on their application in practice of the recommendation. Minority shareholders could
benefit of the increased transparency and oversight. Its effectiveness would depend however on
whether Member States would decide to follow the recommendation. In general, the impact
would be lower than the impact of binding rules. As regards the costs and administrative burden,
this option mighi cntail modification by companies of existing proccdurcs so as to improve
information of investors and the procedures for approval of transactions. However, in particular
providing investors with certain ex ante information could be done though the websites of
companics and should not be costly.

This option would have an overall positive economic impact and consequences for cconomic
growth and employment, as it would stimulate a better handling of related party transactions by
companies and decrease the risk of unjustified transfers of value. There would be no impact on
fundamental rights.

Option 3 — additional transparency requirements for RPTs Enhancing existing transparcncy
rules on RPTs would create a more harmonised EU approach. Investors, amongst which minority
shareholders, would receive timely, more, and better information, which facilitates monitoring
and engagement of more important RPTs. Also other stakeholders, such as employee

06 Such threshold could be put on 1% of iotal -assets of the company. See the Statement of the European

Corporate Governance Forum on related party transacticns for listed companies, available at
http://ec.europza.ew/internal_market/company/docs/ecgforum/ecef related_party transactions_en.pdt
Such threshoid could be put on 5% of total assets of the company. See the Statement of the European
Corporate  Governance Forum on related party transactions for hsted companies, available at
hitp://ec.eurepa.cu/internal_market/companv/docs/ecgforum/ecef related partv transactions en.pdf
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representatives and monitoring bodies, would benefit of increased transparency and
accountability which would enable all stakeholders to take legal action against such transaciions.
Increased transparency could be expected to prevent unjustified  RPTs, as the enhanced
transparency should prevent boards from entering into more doubtful RPTs Increased
transparency would thus be a barrier against the unjustified transfer of value from companies,
which in tum could have a positive effect on the competiveness and sustainability of companies.

As explained in the problem definition there is strong support from certain stakeholders for more
and better information RPTs.**® The European Corporate Governance Forum also recommended
that transactions above a threshold of 1% of the assets should be announced publicly and be
subject to evaluation by an independent advisor.””

The adoption of binding rules is expected to have a bigger impact than soft-law. On the other
hiand, this option would leave less flexibility to Member States and companies to decide on their
own arrangements. In addition, providing shareholders solely with information without ensuring
that they have real impact on the decision making process might not guarantee an optimal level of
protection and give them the necessary tools to act against abusive transactions. Tor instance,
court proceedings often take a long period of time and are costly.

Public announcement involves some limited additional costs for companies, including SMEs,
since EU law already contains an obligation to report on RPTs in the annual rf:port.3l0 The only
difference would be that under this option the transactions should be announced at the moment of
conciusion thereof. The disclosure of each substantial RPT would therefore cost to a company an
estimated 120 €. Administrative burden would also be linked to the requirement to have a faimess
opinion on the proposed RPT above the 1% threshold transaction of an independent advisor.
Depending on the complexity of the transaction and it would seem that an experienced advisor
would be able to assess the faimess of the given transaction within between approximately 5 and
10 hours. This could result in a cost of maximum 2500-5000 € in case the opinion is made by an
auditor. Finally, overall costs and administrative burdens would not offset the gains realised
thanks to a decrease in unjustified transfer of value and the increase in legal insecurity. Based on
the OECD repor‘” 't on related party transactions it would appear that each year some 15% of the
iisted companies could have one transaction equal or above 1% of their assets. This would mean
that approximatly 1550 companies should apply the foreseen rules. This option would not require
further disclosure of personal data than already foreseen under EU law.

Overview of costs implications: improving transparency requirements and shareholders
vote on the most important related party transactions

. . " P e
Public  announcement of | Faimess opinion by an | Shareholder vote on most
RPTs independent advisor substantial transactions

Disclosure approximately 50 | Approximately 2500 - 5000 € | No additional costs if held
€ + publication during AGM.
approximately 70 €

i Limited and ad-hoc costs if a
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See also Anncx 111,

See Statement of the Eurcpean Corporate Governance Forum, cited above.
Accounting Directive 2013/34

10
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hiip://www.oecd.ore/corporate/ca’corporategovemanceprinciples/relatedpartytransactionsandminorityshareh
olderrights htm




(GM must me organized.

The tmpact on Member States would depend on the one hand on the current rules in force and on
the other hand on the number of listed companies and reported RPTs. In Spain both the
percentage of related party transactions and number of listed companies is very high, (3167).*" In
Ireland and Austria, with a relatively high percentage of RPTs, the number of listed companies is
relatively low (42 and 70), while in France and Poland who have a relatively high percentage of
RPTs the number are higher (862 and 844). The public announcement cf the RPTs would not
have a major impact on any Member State, since RPTs already have to be disclosed, only the
timing would be different. A report by an independent advisor on the other hand, could have a
bigger impact. In a number of Member States it already exists, and from amongst the Member
States with a high reporting of RPTs and a large number of listed companies France already
foreseessuch an obligation and in Spain the regulator could request such an opinion.

Option 4 — shareholder vote on the most important transactions. Giving shareholders a right
to vote on the most important RPTs would enable them to reject a related party transaction of
major importance that they consider not to be in their interest. Such a vote would presupposc that
shareholders have the necessary information to base their vote on. Minority sharehoiders would
in particular be protected better against related party transactions with the controiling shareholder
and directors, if this party would be excluded from the vote. Boards will be less inclined to enter
into problematic related party transactions if they know their shareholder wili have a say on this.
Moreover, if they still do sc, shareholders may reject the transaction if they deem it is not in the
best interest of the company. A mandatory shareholder vote would therefore stimulate reflection
of companies on RPTs and also stimulate companies to engage with shareholders. Even in
relatively clear cases of unjustified RPTs, going to a court is often not attractive in view of the
costs and duration of the proceedings. The shareholder vote would thus be an effective barrier
against unjustified transfers of value from companies, which could have a positive effect on the
competiveness, sustainability of European companies and cross-berder investment.

The impact on Member States depends on the same elements as in the previcus option. The
legislation of the Member States with the highest reporting of RPTs (Spain, Ireland and Ausiria)
does not foresee a vote on related party transactions. Interestingly, the Member State with the
highest percentage of reported RPTs and the highest number of RPTs (Spain) stated its support
for EU action to introduce a vote of shareholders. Shareholder approval of the most substantial
related party transactions could result in some limited administrative burden. In view of the fact
that the threshold would be relatively high (for instance 5% of the assets), only a limitcd number
of transactions would be subject to this obligation.

The impact of the vote could be expected io be stronger than in case of soft-law guidance or rules
focusing solely on transparency. It would involve marginal additional costs tor companies linked
to the organisation of the shareholder vote, either in the annual meeting or a special meeting,
which could however be more costly. However, the relative costs would not be significant, since
such a vote would, to be proportional, only be mandatory for the most important transactions. In
addition, costs and administrative burdens could be partly offset due to the fact that the stricter
control by shareholders would most likely decrease the use of other remedies, such as court
proceedings. This option should have no impact on the fundamental rights.

See Annex VII, figure 2.
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The two tables below summarise the impact of the policy options in general and per main
stakeholder groups

Assessment of policy options

Effectiveness Efficiency Coherence

Option 1: no policy | 0 0 0
change

Option 2: soft-law | = = +
providing guidance

Option 3: additional | + + +
transparency
requirements for

RPTs

Option 4: | ++ ++ +
shareholders vote on
the most important
transactions

Mugnitude of impact as compared with the baseline scenario (the baseline is indicated as 0): ++ strongly

positive; + positive; - - strongly negative; — negative; = marginal/neutral; ? unceriain; n.a. not applicable

Assessmernit of policy options by stakeholders group

Companies Investors Other  stakeholders
(employees,
competent authorities)

Option 1: 6o policy | 0 0 0
change

Option 2: soft-law | = = =
providing guidance

Option 3: additional | + + ++
transparency

requirements for

RPTs

Option 4: shareholder | + =+ +

vote on the most
important transactions
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In the light of this assessment, it appears that the most appropriate option at this stage would be
the combination of option 3 (improving transparency requirements for reiated party
transactions) and option 4 (shareholder vote on the most important transactions). While
entailing costs and administrative burden for companies, it ensures that shareholder obtain timely
information on the conclusion of important RPTs and it gives shareholder the right to reject most
important RPTs. This provides an effective barrier against unjustified transfers of value.

3.4. Transparency of proxy advisors
8.4.1.  Description
Option 1 - no policy change — would mean that no action at EU levei would be undertaken.

Option 2 — recommendation on transparency — would entail a Recommendation encouraging
proxy advisors to disclose certain key information: on one hand, their policy for the prevention,
detection, disclosure and treatment of conflicts of interests and on the other hand, the
methodology for the preparation of advice, including in particular the nature of the specific
information sources they use and how the local market, legal and regulatory conditions to which
listed companies are subject are taken into account.

Option 3 — binding transparency requirements — would require compulsory disclosure by
proxy advisors of the same information as foreseen in option 2.

Option 4 — detailed regulatory framework -would submit proxy advisors to specific rules
regarding the treatment of conflicts of interest and methodological requirements to ensure that
they act in the best interests of their clients. In addition, it would also include measures on
authorisation or registration and supervision by competent authorities.

8.4.2.  Analysis of impacts and choice of preferred option

Option 1 — no policy change. In the absence of EU action, furiher developments conceming
proxy advisors would depend on actions by Member States, market developments and also on
actions by proxy advisors themselves. In this context, their current work, inspired by ESMA, on a
code of conduct could bring some welcome developments. Considering however the fact that the
code of conduct would be made by the sector itself, would be non-binding as wel! as the existing
lack of competition in the sector, there is a risk that the problems described will not be
sufficiently tackled. In addition, action by individual Members States is unlikely to be sufficient,
since 312:: most impartant proxy advisors provide services on a European and even international
scale.

Option 2 — recommendation on disclosure requirements. A rccommendation encouraging
proxy advisors to be transparent as regards their conflicts of interest and their methodology could
provide an additional incentive for proxy advisors o address these concerns. Moreover, such
guidance would provide a signal for international investors that the EU takes accuracy and
reliability of investor information serious. It would leave a lot of flexibility to Member States, but
could contribute to more harmonised approach: it could increase reliability of the advice given
and could therefore give institutional investers and asset managers a more solid basis for their
engagement with listed companies, especially in case of cross-border holdings. The effectiveness
of this option depends however on whether Member States would decide to follow this guidance.
In general the impact would be lower than the impact of binding rules.

For instance ISS in established in Europe in London, Paris and Brussels and Glass Lewis in Limerick.
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As regards the costs and administrative burden, depending on the application this option would
entall, as a maximum, the same administrative burden as under option 3. On the other hand, such
guidance might not have significant added value in comparison to the baseline scenario,
according to which the proxy-advisors will establish a code of conduct. Some positive economic
impacts could he expected in view of the increased rehiability of these important advisors to
investors. No direct social impact or impact on fundamental rights is to be expected.

Option 3 - binding transparency requirements. Introducing binding transparency rcquirements
on the two main arcas of concern (methodoiogy and management of potential conflicts of
intercst) would put additional pressure on proxy advisors to establish adequate procedures on
these crucial aspects. This option is more effective than a recommendation, also because Member
States and proxy advisors would be bound to apply the principles. The importance of reliability
and accuracy of the information in the investment chain cannot be overestimated and such
information could have a positive effect on the competiveness and iong-term sustainability of
companies. On the other hand, this option would leave less flexibility to Member State and proxy
advisors to decide on their own rules/arrangements. The first consultation documentson a
possible self-regulatory Code on proxy advisors shows little ambition for the sector to self-
regulate. The Member States that would be most impacted by this option would most likely be
the UK, France and Germany. Thesc Member States have a large stock market both in terms of
market capitalisation and number of listed companies, while they have a market share of more
than two-thirds in the assct management markei. Asset managers are making the most use of
proxy advisors. However, Member States, nor institutional investors and asset managers would
be impacted in a negative manner: the option would only increase transparency and reliability of
proxy advisors.

In the context of the 201! Green Paper there was strong support by shareholders, institutional
investors and asset managers for increasing the transparency regarding the methodologies used
and for addressing the widely recognised problem of conflicts of interest that was shown.
Companies also called for regulation of the sector, mainly justifying it by pointing to the risk that
could arise from the influence proxy advisors currently have. Furthermore, all proxy advisors that
answered to the consultation®'* stated to be in favour of more transparency and the diffusion of a
code of conduct. The majority of Member States that expressed their view were in favour of
increasing transparency of the methodology used and addressing the conflict of interesi®'®, while
some Member States considered this unnecessary.”’

This option would involve some adminstrative burden for proxy advisors, in particular due to the
requirement to improve information on their internal procedures (disclosing methodoiogy and
prevention of conflict of interest) and preparing this information for publication. Normally, these
costs would essentially be incurred only once and only more often if the proxy advisors would
change essential parts of these policies. The preparation of appropriate information on internal
procedures would in practice represent a few hours of work of staff. In addition, many proxy
advisors already have internal guidelines on the relevant issues and some of them are already, at
least partly, publicly disclosed on their websites. Thereforc, depending on the proxy advisors and
the level of adaptation for publication needed, the additional working hours estimated to prepare
the disclosure of the policies will range between 20 and 50 hours, suggesting that the cost of
preparing the required information for publication will therefore range, for each proxy advisors,
between € 1000 and € 2500. These costs would be incurred by 10 proxy advisory firms that are
active in the EU. Requiring proxy advisors to be transparent on a number of issues and not

i ISS, Glass Lewis, PIRC, Proxinvest, ECGS and-Computershare.

Spain, Finland, Germany, United Kingdom, Estonia, Portugal, Latvia, Austria and France.
Sweden, Denmark, Lithuania, Czech republic.

s
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submitting them to detailed rules will not deprive proxy advisors of operational flexibiiity. The
positive impacts mentioned in option 2 would remain with a much higher likehihood 1o
materialisc.

Overview of cost implications: Proxy advisors' transparency

Disclose methodology and conflict of interest

Disclosure approximately 50 € + publication approximately 70 €

Option 4 — introducing detailed regulatery framework. The introduction of detailed binding
measures would appear, in the current circumstances, disproportionate and could even have
negative effects on the development of the sector and the entry of new competitors. A directive
with detailed rules might cven induce Member States to add more rules, which could threaten the
business model of proxy advisors and may reduce the attractiveness of such services by slowing
down the provision ¢f proxy advice. Although the impact on the reliability and accuracy of the
proxy advisors advices could be higher, there would be higher costs for investors and much less
flexibility. Consultations and analysis have not revealed support for such detailed legislative
rules.

The analysis of policy options is summarised in the tables below:

Assessment of policy cptions

Effectiveness Efficiency Coherence
Option 1: no policy | 0 0 0
change
Option 2= + ++
recommendation on
transparency
Option 3: binding | + + +
transparency
requirements
Option  4: detailed | ++ - -
reguiatory framework

Magnitude of impact as compared with the baseline scenario (the baseline is indicated as ().
++ strongly positive; + positive; — — strongly negative, — negative; ~ marginal/neutral; ?
uncertain; n.a. not applicable




Assessment of policy options by stakeholders group
Companies Investors Proxy Regulators
advisors
Option 1: no policy | 0 0 0 0
change
Option 2: 1+ + = +
recommendation  on
transparency
Option 3: binding | ++4 ++ - +
transparency
requirements
Option 4: |+ + -- +
introducing detailed
regulatory
framework

In the light of this assessment, it appears that the most appropriate option at this stage would be
option 3 (binding transparency requirements), which would provide the highest likelihood to
trigger a positive change with limited cost.

8.5. Shareholder identification, transmission of informanon and instroctions by
intecrmediaries

8.5.1.  Description
Option 1 — no policy change — means that no new action would bc undertaken at EU level.
Option 2 —defining minimum EU rules - means the introduction of mutual recognition of

national investor identification systems and a non-legislative endorsement of existing market
standards.

{Option 3 —would establish an EU-wide mechanism of shareholder identification based on an
obligation for intermediaries to provide the service of shareholder identification and eblige
intermediaries to transmit iniormation through the holding chain and to facilitate the
exercise of shareholder rights. it would also require intermediaries to disclose the prices and
fees of the services provided and to justify any differences in pricing between domestic and
cross-border holdings

8352, Analysis of impacts and choice of preferred option

Option 1 — No policy change
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Without Union action, the problems identified in the area of cross-border exercise of rights and
shareholder identification will remain largely unresolved as different iegal rules would continue
to exist within the EU. The determination of the duties of intermediaries in respect of
transmission of information and monetary rights would be left to Member States. The Single
Market would continue to face barriers to cross-border holdings and to the cross-border exercise
of rights. This weuld constrain progress towards improved exercise of shareholders’ rights only
for cross-border holdings between Member States with similar legal and operational systems
providing the exercise of rights. Market participants would stiil bear the costs of remaining legal
uncertainty due to persistent diiTerences between national legislation. On a cross-border basis,
companies, who under their home member state law, have the right to identify their shareholder,
would continue to run the risk that their request for identification is refused by an intermediary
established in another, less transparent jurisdiction. Thus, this option would not re-establish a
direct relationship between the company and its shareholders. Member States would not be
required to introduce any rules aimed at preventing cost discrimination and/or requiring
transparency of pricing. This would prevent shareholders and companies from fully benefiting
from their rights in the case of cross-border holdings. Intermediaries would centinue 10 have the
possibility to differentiate the prices of purely domestic and cross-border holdings on the basis of
the geographical location of the shareholder and the place of the issuance of the shares. As price
transparency would be left to voluntary self-commitment of the intermediaries, price
comparability would remain difficult. Moreover, the Code of Conduct for Clearing and
Settleme}r]lf'” does not apply to all intermediaries, and where it is applicable, the results are not
optimal.

Although a better application of voluntary market standards could potentially improve the
situation, it would be rather limited due to the voluntary nature of these standards (i.e. to be
applied by a certain percentage of market participants) and the slow pace of implementation’'’
(i.e. multiple legal obstacles in Member States which continuously delay the implementation
process).

Therefore, maintaining the status quo would not solve any of the problems outlined in the
problem definition and would not achieve the objectives set.

Option 2 — defining minimum EU rules

This option would, amongst others, promote existing market standards, namely the ‘Market
. . 532 <

Standards on Corporate Actions Processing”*™® and the ‘Market Standards on Gencral

Meetings’.**! These were developed by the industry and cover the main relevant constituencies,

7 See hitp://ec.europa.ewinternal_market/financial-markets/docs/code/code _en.pdf

W The Code of Conduct on Clearing and Settlement: Three Years of Experience, Commission Services Report to

ECOFIN, 6.11.2009, p. 4, concludes that "... price comparability remains difficult in view of underlying
differences of business models" and that “the reasons for this are broadly historical, as each CSD has developed
its own business model in isolation, and as a result label their services differently. Full comparability would
accordingly require a significant simplification and harmonisation of the way infrastructures present their services
in their fee schedules. This is difficult to achieve in view of the fundamental differences in infrastructures’
business model".

5% Implementation Progress Report on The Market Standards for Corporate Actions Processing & General
Meetings, February 2012

The Market Standards for Corporate Actions Processing were endorsed in summer 2009 and are in the process of
implementation. They cover the most common and complex corporate actions, on stocks (e.g. dividend payments,
early redemptions, stock splits) and on flows (e.g. transformations).

The Market Standards for General Meetings were endorsed in surnmer 2010 and are currently subject to a
thorough gap analysis to asscss them against the market practices and the legal and regulatory requirements that
exist in the different EU countrics.
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i.c. listed companies, market infrastructures and intermediaries.”™ They introduce streamlined
communication and operational processes based on a best practices approach, so as to ensure that
information from the company reaches the sharecholder and vice versa in a timely and cost
efficient manner. According to the 2012 implementation reportm, although the overall
implementation process of the Standards for Corporate Actions has been kept at a high level (the
compliance rate in 8 major markets is 85 to 90%), it faces many legal and operation hurdles in
Member States due to differences in national rules and information requirements.

Given that the consistent and timely processing of information heavily depends on the
standardisation of operational procedures and key dates used by companies_and intermediaries,
the Commussion -has always strongly encouraged market-led standardisation as it plays a
primordial role for the development of cross-border investment. In the long run, standardising
these processes across all EU markets would achieve a significant reduction of respective costs
and operational risks (e.g. for intermediaries). These efficicnicy gains could be passed on to
shareholders and other market participants (e.g. investors, issuers, intermediaries) would benefit
from increased cross-border as well as domestic efficiency. However, in the short-term, important
investments by intermediaries may be required in order to-become compliant with the standards.

As reported to the Commission, the effectiveness of the implementation progress of these market
standards depends very much on the existence of a legal basis for them in legislation. For
example, at a meeting on September 2011, the Chair of the European Market Implementation
Group stated that the Austrians have argued that without legal basis they do not even make the
effort to become compliant ‘with the standards, whereas Italians are champions in implementing
the standards as the Italian-regulator made the web based template devecloped by intermediaries
compulsory for listed companies. Furthermore, according to the 5th pirogress report on the
application of the Market Standards for Corporate Actions Processing and the Market Standards
for General Meetings {February 2013), the implementation is slow and the target date of 2013 for
full implementation is unrealistic. This option would thercfore not achicve the objective, even if
these standards were to be promoted by means of non-legislative endorsement.

The option of mutual recognition of national identification systems would ensure that where the
applicable law under which the shares arc constituted entitles the company to identify its
investors, intermediarics would be obliged to provide the requested information. As 78% of
Member States {only in Belgium, Netherlands and Germany is there no access of any sort)
provide companies with some sort of access to the information on the holding of the shareholder
for domestic participants™®®, the disclosure obligation would not result from the proposal, but
would come from the applicable corporate law of the relevant issuer. The EU-wide recognition of

The Encopean Banking Federation (EBF), the European Association of Cooperative Banks (EACB), the
European Savings Banks Group (ESBG), the Association for Financial Markets in Europe (AFME), the European
Centra! Securities Depositaries Association (ECSDA), Europeanlssuers, the Federation of European Stock
Exchanges (FESE), the European Association of Clearing Houses (EACH).

dth Implementation Progress Report on The Market Standards for Corporate Actions Processing & General
Meetings, March 2012, http//www.ebf-fbe.eu/uploads/D0323B-2012-%20B SG-implemeuntation-progress-report-
March-2012.pdf

T2S Taskforce on Shareholder Transparency, Marker Analysis of Sharcholder Transparency Regimes irn Europe,
version: 21.2.2011, p. 7: "Do issuers have access to information to the holding of (a) the first layer of holders; (b)
the final fayer of holders? Only first layer: Austria, Germany, -Spain, Estonia, Finland, Sweden, Slovenia; Both
first and final: Bulgaria, Switzerland, Cyprus, Germany, Denmark, Estonia, Finland, France, Greece, Hungary,
Ireland, ltaly, Lithuania, Latvia, Malta, Norway, Poland, Portugal, Romania, Sweden, Slovakia, UK;None:
Belgium, Germaay, Nethcrlands. The majority of countries have information going as far as the final Jayer for
domestic participant. But in the case of foreign intermediaries, it is generally the case that only the first layer
information is available. ". No.: In the study an 'investor' is called the “finai layer holder’.

324

67



national identification systems was not included in the 2™ public consultation, but was advocated
by the T2S Taskforce on Shareholder Transparency.

[t would enlarge the number of identified shareholders in cross-border scenarics when the
existing national identification systems prove effective. However, it would only partially solve
the problem in shareholder identification as not all shareholders would be covered, but only those
who hold their shares under a disclosure-friendly jurisdiction. In practice this would mean that for
23% of the market capitalisation of EU listed companies no identification at ali would be
available (Germany, Belgium and the Netherlands), and for another significant part only
information on the first layer of sharehoiders would be available. In some markets, e.g. Austria,
Belgium, Netherlands, Spain, cemj)anies have no or anly very limited informaticn available, even
on the domestic shareholder level >

This option-teuches upon the fundamental right of protection of personal data (Article 8 of the
Charter). Member States that currently have strong privacy rules allowing the shareholder to
remain anonymous would have to make their residents reveal their identity to an entity governed
by foreign law. Given that more than two thirds of Member States (all except Belgium,
Netherlands and Germany) have already granted companies the right to know their domestic
shareholders, this option would reduce the level of privacy protection in less than one third of
Member States. In terms of financial costs, the impact would be minimal, as the national
identification schemes would not have to be changed, but are only enforced on a cross-border
basis. However, this option would not fully solve the problem.

Option 3 — Creation of an EU shareholder identification insirument and obligations for
intermediaries to transmit information through the holding chain

The different elements of this option are closely linked, since they require action of
intermediaries. Listed companies could request intermediaries in the chain to identify the
sharcholders. The intermediaries would be under a legal obligation to provide the identity to the
next intermediary in the holding chain until the company has received the name and contact
detaiis of the shareholder. At the same time, for the obligation to transmit information and the
facilitation of exercise of rights, the same intermediaries in the same chain would be used, unless
the company decides, after identifying its shareholders directly contacts them.

This option would leave it to the company to decide whether or not to seek to identify its
shareholders.”® In cases where the coimpany does not request identification, the shareholder
would not be able to enter into direct contact with the company for the exercise of his rights and
the company woulid not be able to identify the sharcholder itself and get into direct contact with
him. It has to be noted that the Sharcholders’ Rights Directive does not wim at harmonising the

i See footnote 280.

726 T28 Taskforce on Sharcholder Transparency, Market Analysis of Sharehoider Transparency Regimes in Europe,
version: 21.2.2011, p. 12: "Do most issuers ask for shareholder information on a regular basis or do they usually
limit these requests at the time of general meetings or corporate actions? Daily/regularly: Switzerland, Cyprus,
Germany, Denmark, Greece, Malta (frequency varies), Norway, Portugal, UK (frequency varies). Once a
month/auarterly/ad hoc (including for AGMs and CAs): Finland, France, Hungary, Ireland, Sweden, Slovakia (ad
hoc), taly (ad hoc at issuer request and mandatory for AGM and CAs), Latvia. Only AGMs and CAs: Bulgaria,
Estonia, France, Lithuania, Poland, Romania (and mandatory 2x year), Slovenia. Only AGMs: Spain (but would
prefer much more frequently, e g. quarterly oi-even daily). Not applicable: Belgium, Netherlands. Summary:
There is no set frequency. Some issuers have daily updates, while others only obtain data on a monthly/quartcr
basis or at AGMs or for CAs. However, 1t is possible that if an efficient solution were available, most issuers
would ask for a high frequency”.
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concept of the "sharcholder” or defining who the beneficial owner of a share is. In this respect,
the different national regimes will continue to apply.

Over 81% of issuers who responded to a public consultation®’ supported a harmonised EU
system identifying shareholders. Member State authorities broadly also supported a technical
and/or legal EU mechanism to help issuers identify their shareholders. During the second public
consuitation, investors, including pension funds, also backed an EU mechanism to identify
shareholders (approx. 88% of investors’ replies); however, intermediaries were not favourable to
such a mechanism due to the potential increased costs and the sufficient transparency of existing
national systems.**

Identification of shareholders has an impact on fundamental rights recognised in particular in the -
Treaty on the Functioning of the European Union (TFEU) and in the Charter of Fundamentai
Rights of the European Union (Charter), notably the right to the pretection of personal data

recognized in Article 16 TFEU and in Article 8 of the Charter.

In view of this it is necessary to strike a balance between the facilitation of the exercise of
shareholders' rights and the right to privacy and the protection of personal data. The identification
information on shareholders would be limited to the name and contact details of the shareholders
and could only be used for facilitation of the exercise of sharcholder rights. Consequently the
measure would net go beyond what is necessary to achieve the objective. In the light of this, the
limitation of the investor's privacy rights would be justified.

Such an EU-wide identification mechanism would entail certain costs. In 2005, the annual
amount spent on shareholder identification ranged from an average EUR- 9 000 per company in
Denmark to EUR 36 000 per company in Spain.*®’ According to a recent report, in most Member
States (e.g. Belgium, Bulgaria, Cyprus, Denmark, Estonia, Germany, Spain, Finland, France,
Greece, Malta, Poland, Sweden and Slovenia, the Central Securities Depository is remunerated
for providing the data to issuers.”® It is difficuit to compare the actual level of fees due to
national differences.”' In any event, since this option would also entail an obligation for the

27 public consultation: The £U corporate governance framework, July 2011

Summary of responses to the Commission Green Paper on the EU corporate governance framework, 15.11.2011.
The review of the operation of Directive 2004/109/EC: emerging issues, SEC(2009) 611, p. 94 on the ground of
figures gathered by International Investor Relations Federation, 2005, p. 12.

328

329

330 T28 Taskforce on Shareholder Transparency, Market Analysis of Shareholder Transparency Regimes in Europe,

version: 21.2.2011, p. 14: "Please describe how CSDs/registars/issuer agents are remunerated for the work that
they perform in providing shareholder information issuers? Is all or part of this remuneration retro-ceded io
intermediaries or paid directly to intermedianes {i.e. banks)? Issuer pays CSD: Belgium, Bulgaria, Cyprus,
Denmark, Estonia, Spain, Finland, France (and CSD in turn pays intermediaries), Greece, Malta, Norway,
Poland, Sweden, Slovenia; Banks and issuers pay CSD: Switzerland, Germany; Issuer pays issuer agent: UK and
Ireland; paid for through contract with issuer agent; Not applicable: Austria, Hungary, ltaly, Lithuania, Latvia,
Netherland, Portugal, Romania, Slovakia. Summary: In general, the SD is remunerated for providing the data to
issuers. The actual level of fees was not provided (except in the case of Spain and Germany)".
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T2S Taskforce on Shareholder Transparency, Market Analysis of Shareholder Transparency Regimes in Europe,
version: 21.2.2011, p. 50, evidencing that the actual level of fees is hardly comparable, e.g. between Germany
("Every transaction that is recorded in the share register is remunerated to Clearstream Banking AG. The
remuneration is paid one half by the issuer and the other half by the bank. Additionally every transaction that is
recorded in the share register is remunerated to banks and custodians by the issuer using the
Gebiihrenverordnungfee-table. In case a disclosure request is issued, the issuer is obliged to reimburse the bank
for its necessary cost in connection with the gathering of the necessary data. The banks get 12 or 10 cent per data
set / Clearstream gets 50 cent from the bank, 50 cent from the issuer for forwarding the data and providing a
platform for the data transferring. There are no different fees. The Clearstream fee is levied upon any transaction
only once™) and, p. 69, Spain ("Notifications on transactions in their shares to issuers whose securities must by
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intermediaries to transmit information necessary to exercise shareholder rights, it does not add
any additional costs, except with regard to costs related to the processing of a disclosure request.

For companies the impact would most importantly be that they have an additional right that they
can use, but are not obliged to use. It is noteworthy that the creation of a system whercby
companies could request the identification of sharcholders and in which intermediaries will offer
identification as a service and therefore they can charge the costs of data processing on the
company, it is likely, as confirmed by Europeanlssuers, that companies will want to identify their
shareholders once or twice a year, for instance before general meetings.

Under this option ali intermediaries would also have the duty to transmit, where necessary via
other intermediaries, without undue delay, shareholder information from the company that is
necessary to exercise a right flowing from securities, if that information is directed to all
shareholders in that class. They would pass on all monctary rights attached to securitics
(dividends, rights issues). The information should be provided by the company in a standardised
and timely manner, for instance in a brief, standardised and electronic form which would
facilitate transmission of the information. This would be important since ii was in practice,
especially in a cross-border context, often impossible for the intermediaries to assess which part
of a long document was necessary to forward and which part of the document only contained
ancillary information.*

By requiring intcrmediaries to transit such information, this option would effectively ensure
timely transmission of information and monetary rights by intermediaries and thus facilitate the
exercise of shareholder rights. At the same time, this would limit the burden placed on
intermediaries to the necessary minimum, as it would restrict the duty to pass only some
information that is inevitable for the exercise of rights and companies should provide it in
standardised form.

Intermediaries commonly cxpected this option to have repercussions on their business model. In
the second public consultation the particular concern was voiced that the automatic transmission
of information to all sharcholders would be unnecessary, unduly expensive, and that the costs
would cutweigh the benefits. There would be one-off costs for adjusting existing infrastructure,
notably IT infrastructure and changing the relevant internal processes. Additionally, the
contractual documentation governing the relationship with account holders would need to be
amended. Sccond, existing linkages amongst intermediaries may need to be updated, new ones
established and useless or unfavourable ones abolished. On the other side, the current efforts of
the financial industry to streamline the cross-border exercise of rights on an operational basis
needs to be factored in. In this context, infrastructure, procedure, documentation and links will be
revised anyway.

The ongoing costs involved in passing on information have been analyscd in the German law on
the compensation of reimbursement of credit institutions which specifies the sums.*** Depending

iaw be registered at the final beneficiary level will be subject to a fee of EUR 100 each plus VAT and when they
are provided with the tallied list of buyers and sellers, an annual fee of EUR 426 plus VAT will apply, plus
EUR 5 plus VAT for cach daily report of this information").

Examples provided by UniCredit in response to second public consultation.

German Verordnung iiber den Ersatz von Aufwendungen der Krediiinstitute. in aggregate, EUR 2 per forwarded
letter by more than 30 and up to 100 letters in aggregate, EUR 0.95 per forwarded letter by more than 100 and up
to 5000 letters in aggregate, EUR 0.55 per forwarded leiter by more than 5 000 and up to 50 000 letters in
aggregate, EUR 0.45 per forwarded letter by more than 50000 letters in aggregate: Electronic forwarding EUR 3
per forwarded mail by up to 30 mails in-aggregate, EUR 1 per forwarded mail by morc than 30 and up to 100
mails in aggregate, EUR 0.40 per forwarded mail by more than 100 and up to 5 000 mails in aggregate, EUR 0.25
per forwarded mail by more than 5 000 and up to 50 000 mails in aggregate, EUR 0.20 per forwarded mail letter
by more than 50 000 mails on aggregate.
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on the market sizc, these costs may represent a not insignificant burden (e.g. 20 060 for every 100
000 letters sent to clients). The guantification of ongoing costs for intermediarics can be based on
some national laws which would provide a cost per letier of EUR 0.20 - 3 depending on the
distribution channel used and how much information sent,s"1 but they can, from their side charge
costs for these services. Intermediaries would have to "duly justify" any differences in pricing
between domestic and cross-border holdings and to disclose to their clients the prices and fees of
the services provided

On the saving side, there is the possibility of a considerable cut of expenses. At the moment,
processing information is more expensive in a cross-border context as differing standards do not
allow the introduction of standardised procedures and still a considerable amount of manual and
paper work-is required. This means that savings due to simplification on the side of the industry
are able to offset the cost identified above. The fact that industry itself works on standardisation
in this field shows that it expects this cost to be compensated by the savings. The impact of this
option on Member States would be negligible.

As regards the facilitation of the exercise of rights by the sharcholder, this obligation wouid
address the situation where the sharcholder needs assistance from its intermediary in order to
exercise his rights, e.g. to be able to participate and vote in a general meeting or where it wants
the intermediary to vote on his behalf. Intermediaries would be bound to administer instructions
with regard to the esscntial rights of shareholders. It would have an important positive impact not
only on the cross-border exercise of rights but also at national level.

For intermediaries, the costs involved wouid be proportionate, as not all, but only the most
important rights would be covered. This would not prevent investors from agreeing on a
coniractual basis with intermediarics on a broader range of scrvices. This would significantly
improve the efficiency of the Single Market and provide for increase standard of service by
intermediarics. This flexibility would aliow investors to make these decisions based on their
individual expecied utility, without imposing the corresponding costs to.z2il other shareholders
and intermediaries.

The discussion on price discrimination in the second consultation showed that the transparency of
pricing of cross-border services could be significantly improved. Most stakcholders emphasised
the need to ensure high levels of investor protection and system integrity . The option to prevent
cost discrimination of cross-border holdings as opposed to purely domestic holdings was strongly
opposed by intermediaries. It was regarded as evident that the longer the intermediary chain is,
the higher the costs of the exercise of rights attached to securities will be. An obligation on price
justification wouid improve the price formation mechanism while the increased transparency of
pricing would help to reduce the high level of custody and broker fees which make respectively
22% and 71% of the equity holding and transacting costs. This has a considerablc potential to
promote the Single Market and create growth. On the cost side, this option would trigger
compliance costs for intermediaries. However, costs incurred by intermediaries for
implementation the transparency requirement would be low, especially for those who have
already taken initiatives in this field, e.g. by complying with the Code of Conduct for Clearing
and Settlement.

For listed companies this option would lead to some additioral costs in relation to the revision of
internal processes to provide standardized information to the intermediaries. However, they

¥ German Verordnung iiber den Ersatz von Aufwendungen der Kreditinstitute.
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would be able to identify their shareholders, while increased engagement of better informed
shareholders would be beneficial for the company.

For investors, including retail investors this option will greatly improve their situation, since a
direct relaticn could be established between the company and the shareholder, the latter would
reccive more timely information and he will be able to exercise his rights in a much more
efficient way.

On the cost side, shareholders may face higher costs (charged by their intermediaries) for the
increased standard of services.

Member States will face onc-off costs for amending legislative frameworks as well as ongoing
costs for supervising the implementation of the legislation. The mechanism on investors’
identification would uniformly impact all Member States as it would redefine _existing national
identification systems in order to address existing bottlenccks as well as cross-border holdings.
The obligations on intermedtiaries and the rights of companies and sharcholders would generate
moderate to substantial costs for intermediaries, but these would be uniformly distributed among
market players. Depending on the size of the market, certain Member States (e.g. UK, Germany,
I'rance) would face higher absolute adaptation costs but, at the same time, would benefit from
important economies of scale as well as imnroved corporate governance of their multinational
companies and enhanced investors’ rights in cress-border holdings.

Assessment of policy options

Effectiveness Efficiency Coherence
Option 1: no policy { 0 i 0
change
Option 2: defining | + ++ +
minimum EU rules
Option I+ ++ +
introduction
shareholder
identification
mechanism and
creation of
transmission and
facilitation
obligations for
intermediaries

Magnitude of impact as compared with the baseline scenario (the baseline is indicated as 0):
++ strongly positive; + pusitive; — — strongly negative; - negative, = marginal/neutral; ?
uncertain; n.a. not applicable
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Assessment of policy options by stakeholders group ]

Investors Intermediaries Companies
Option 1: no policy | 0 0 0
change
Option 2: defining | + 0 +
minimum EU rules
h
Option 3o+ t ++
introduction

shareholder
identification

mechanism and
creation of
transmission and
facilitation

obligations for

intcrmediaries

In the light of this assessment, the preferred option is optior 3 (introduction shareholder
identification mechanism and crcation of transmission and facilitaiion obligations for
intermediaries).

This option creates an efficient and effective mechanism for shareholder identification, ensures
efficient and timely transmission of information through the holding chain of intermediaries and
facilitates the exercise of shareholder rights (e.g. voting rights). The three types of requirements
on intermediaries make all use of the same existing infrastructure, ensuring productive
investments. Although the requirements will be put on intermediaries, they could charge fees for
the services to be provided to companies and shareholders, ensuring that those that benefit from
they services also bear (part of) the costs.

8.6. Improving the quality of corporate governance reporting

With regard to corporate governance reporting and the application of the ‘comply or explain’
principle, replacing this approach by binding corporate governance rules or by an EU Corporate
governance Code has not been considered a realistic option. Public consuitations show that there
is strong support for maintaining the current approach and improving it.

Option 1 - no policy change — would mean that no action would be undertaken at EU level in
order to improve the quality of corporate governance reports.

Option 2 — recommendation providing guidance — would involve issuing a Commission
recommendation providing guidelines on the quality of corporate governance reports and on the
practical application of the ‘comply or explain’ approach. It would in particular provide guidance
on what kind of explanations for deviations from corporate governance codes can be considered
sufficient.
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Option 3 — detailed requirements regarding corporate governance reporting — would mean
that the current rules on corporate governance reporting contained in Article 20 of the
Accounting Directive™ would be amended and that detailed requirements on the quality of the
reports and of the explanations for deviations would be introduced in the directive.

8.6.1.  Analysis of impacts and choice of preferred option

Option 1 — no policy change. Under this option, there would be no common guidance on the
desired quality of corporate governance reports. Eventual corrective action could be expected
from the competent bodies in individual Member States. This is however likely to result in
increasingly divergent approaches to corporate governance rcporting and interpretation of the
Directive in Member States and, as a result, in diverging quality of corporate governance reports.
The level of information available to investors is likely to remain uneven which, taking into
account the increasingly cross-border character of investment, is likely to have a negative impact
on investors.

Option 2 — providing guidelines on the quality of corperate governance reports through a
recommendation. Providing guidelines on thc preparation of reports and in particular of
expianations for deviations is likely to have a positive impact on the quality of these reports and
on the practical functioning of the ‘comply or explain® approach. Clear guidance on the key
features of appropriate reporting and of appropriate explanations for deviation would help
companies prepare such reports and would cnhance the quality of information available to
investors across the EU.

A recommendation would have a weaker impact that binding rules. On the other hand, flexibility
is one of the main advantages of the ‘comply or explain’ approach. A recommendation would
help enhancing this approach while giving the competent national bodies in charge of monitoring
of corporate governance reports an important degree of flexibility to adapt, where necessary, the
guidance to the specificities of the national framework. As stated in the problem definition, a very
clear support for this approach was shown by ail stakeholders.

This option does not entail additional administrative burden, since listed companies are already
required to produce such reports and the recommendation would only clarify what is the desired
quality of reports and of explanations. In fact, issuers would mainly be stimulated to apply a
greater degree of diligence when preparing the statement currently required, but would also know
more clearly what is expected of them, which decreases legal uncertainty. In terms of practical
impact there could at most be a few additional hours of work for the relevant staff. Moreover, it
should be noted that the cost will mostly be a one-off cost, since the corporate governance
arrangement of companies on these aspects do not change often.

This option would have an overall positive impact on the corporate governance of companies. as
it would encourage companies to undertake a more thorough reflection on their corporate
governance arrangements and increase the level and the quality of information available to
investors and other stakcholders. It could also coniribute. to cross-border investment, duc to
increased transparency and comparability of reports. Due to low costs, the competitiveness of
European undertakings would not be affected.™™® As corporate governance statements are
prepared by all listed companies, listed SMEs might also be affected. However, as already
pointed cut, the impact would not be significant. There would be also no impact on fundamental
rights.

Directive 2013/34/EU.

e More details on the impact on competitiveness are provided in Annex 1X.
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Option 3 — introducing detailed requirements regarding corporate governance reporting
through modification of the current Accounting Directive. Introducing detailed requirements
for corporate governance reporting is also likely to have a positive impact on the quality of
reports and of explanations for deviations.

The impact of binding rules would be stronger than in case of a recommendation. On the other
hand, this option would leave less flexibility to national monitoring bodies to adapt the guidelines
to national specificities and would leave less flexibility to companies to adapt the rules to their
situation. Moreover, as explained above, stakeholders appear not to be in favour of legislative
rules.

As the previous one, this option would not entail significant costs, since no new statements would
be required. However, as it is likely to leave less flexibility to companies, possible costs and
administrative burdens could be slightly higher than in case of option 2.

Similarly as option |, this option weuld have a globally positive economic impact and no
significant negative impacts. It entails no significant increase of costs and administrative burden
and thus should have a very limited impact on the competitiveness of European undertakings,
including SMEs. The two tables below summarise the impact of the policy options in general an
per main stakeholder groups.

Assessment of policy options

Effectiveness Efficiency Coherence
Option 1: no policy | 0 0 0
change
Ogption 2: 1+ ++ ++
recommendation
providing guidelines
Option  3: detailed | ++ + +
rules

Magnitude of impact as compared with the baseline scenario (the baseline is indicated as ()):
++ sfrongly positive; + positive;, — — strongly negative; — negative; ~ marginal/neutral; ?
uncertain; n.a. not applicable
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Assessment of policy options by stakeholders group
Companies Investors National monitoring
bodies
Option i: no policy | 0 0 0
change
Option 200+ + +
recommendaticn
providing guidelines
Option  3: detailed | - ++ +
rules

In the light of this assessment, it appears that the mest appropriate option at this stage would be
option 2 (recommendation providing guidelines). While relatively effective in attaining the
objective of increasing the quality of corporate governance reports, it would leave greater room
for flexibility and thus only entail very low costs. It would also have positive impact on the
stakeholders affected.

9, OVERALL IMPACTS OF THE PACKAGE

The proposed approach constitutcs a package of complementary actions, targeting problems
relating to the different players in the cquity investment chain. A majority of respondents to the
consultations of the Commission support the analysis of the Commission, but also the options
chosen. Moreover, studics have demonustrated the existence of the problems and, at least-in a
number of cases, shown the best way forward. The preferred approach is fully consistent with the
Commission’s non-financial reporting proposal that will give investors more and better non-
financial information and should strengthen the impaci thiereof by stimulating investors to be
engaged. In this respect it is noted that engagement on corporate governance often goes together
with engagement on environmental and social issues.®*’ Moreover, the package is part of the
Commission’s work on the long-term financing of the European economy: it contributes to a
more jong-term perspective of shareholders which ensures better conditions for listed companies.

The benefits of this package are more and better quality information on the corporate governance
of EU listed companies, in particular on directors’ remuneration, related party transactions and
the application of national corporate governance codes and information transmitted to
sharehoiders. Investors request such information to take informed decisions and to defend their
interests. Investors would also receive more reliable information from proxy advisors, which
gives them a stronger and better basis for monitoring and engaging with companies. Such
information enables institutional investors and asset managers to oversee investee companices and
to engage with them. Easier and cheaper ways to exercise rights, cspecially in a cross-border
context, will aiso allow them to oversee companies more effectively. As suggested by studies, the
shareholder vote on remuneration and related party transactions will, combined with the

v Moreover, it is noted that the non-financial reporting proposal aiso cover risk management arrangements

and diversity that are part of corporate governance.
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increased transparency, respectively ensure a strenger link between pay and performance and
preveinit-unjustified.transfers of value to related pariies.

Not only shareholders will benefit of increased transparency. Also companies will benefit from
transparency of their sharcholder base, institutional investors and asset managers, since thcy
would disclose their voting and engagement policies and practices. The precise impact on
(financial) performance of EU companies of these measures is difficult to estimate, since tools
and information can be used in different manners and/or not used. Their use depends, amongst
others, on how easy it is too make use of them. The objective of the preferred options is to ensure
that investors have clear, comprehensive and comparable information at their disposition, which
removes, certainly for cross-border investors, barriers to cngagement. Evidence in this impact
assessment shows however that there is a growing group of investors who make use of
sharcholder engagement to increase performance of their investments. Creating more
transparency on the impact of such, but also other investment policies will result in more
informed decisions of investors and final beneficiaries, but will also incentivise investors to
become more engaged with their investee companies. This development could, in the longer-term
also drive more maisnstream investors towards an investment policy with more engagement. Any
increase in shareholder engagement is likely to have a positive effect on both shareholder value
and the cfficiency and performance of the target company.’®® Shareholder engagement on
corporate governance, with remuneration being one of the key issues, ma§ aenerate an average of
7-8% abnormal cumulative and buy and hold stock return®*® over a year.” The cngagement of a
single investor may thus have a significant impact on profits for investors. Such positive effect on
companies will be most successful with poorly performing and under<investing firms with lower
R&D cxpenditure. Potential benefits for company performance could also be significant. Return
on assets, profit margin, asset turmover and sales over employees measures are reported 10
improve one year after the initial engagement by 1%, 1.5%, 2.1% and 8.8% respectively.**' This
indicates that not only shareholders value, but also cperating performance of the company
increases. More shareholder engagement is thus likely to contribute to significantly improved
returns for the investors and lower cost of capital, improved performance, profitability, efficiency
and governance for target companies.

The proposed package could thus positively impact the long-term sustainability of listed
companies, including SMEs, which are likely to benefit from a better access to capital markets.
Some indirect positive social impacts could also be expected, since long-tcrm oriented companies
could create more employment. Moreover, companies, institutional investors, asset managers and
proxy advisors would be more accountable for other stakeholders. No direct environmental is
anticipated, nor will micro-enterpriscs be affected.

The package would result in an increase in administrative burden.** However, these costs would
be distributed evenly between the different stakeholders groups. Additional costs relate in
particular to drafting, publication, or specific staff training. Some additional data may also need
to be collected, although onc should bear in mind that in most cases the options chosen merely
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See Elroy Dimson, Active Ownership).
339

Abnormal return is calculated as the monthly stock return, minus the value-weighted market return. Buy and
hold retumn is calculated as the return of a portfolio that buys the stock of the target company at the month of
the initial engagement and sells it at the month when the company implements change in its governance
(lyear).

"9 Shareholder activism (including both successful and non-successful engagements) on environmental, social and
governance malters put together generate a one-year abnormal return of +1.8%, comprising +4.4% for
success{ul and 0% for unsuccessful engagements.

*' This data however do not separate the effects generated by corporate governance engagements from social and

environmental engagements.

s More details on the impact on adminisirative burden are provided in Annexes VIIL.
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strengthen already cxisting legislative requirements, and the nccessary systems and procedures
should already be in place in many companies.

Costs for companies would be linked to disclosure of the remuneration policy and report as well
as of the most significant related party transactions. Some limited costs could also be linked to
the improved corporate governance reporting. The impact on the competitiveness of EU
companies would therefore not be significani.

Costs would also be linked to the publicaticn of the voting and engagement policies and
application thereof for institutional investors and asset managers. Costs for proxy advisors would
be linked to the publication of their policy regarding the conflicts of interests and the
methodology for the preparation of advice. Those costs would alsc be limited. Costs for
intermediaries would be linked to the EU mechanism for shareholder identification, transmission
of information and facilitation of the exercise of shareholder rights, but these costs would be
(partially) carried by companies and investors.

The proposed package may affect the protection of personal data of certain stakcholders
(essentially directors and shareholders). This right may however be subject to limitations, which
must be provided for by law and respect the essence of those rights and freedoms. Moreover,
such limitations may only be made if they are necessary and genuinely mect objectives of general
interest recognised by the Union or the need to protect the rights and freedoms of others.>* |
line with the 2004 Recommendation on remuneration, such limitation appcears to be neccssary.

n

10. MONITORING AND EVALUATION

In order to ensure that Member States implement the pronosed initiatives in a clear and consistent
way, an implementation plan would be prepared. In particular, implementation workshops could
be organised by the Commission to deal with questions/issiies that might arise in the course of the
implementation period and guidance may be issued by the Commission. The Commission will
monitor the implementation of the revised Directive and of the new Recommendation. In
compliance with the principle of subsidiarity, the relevant information should be gathered
primarily by Member States through relevant national authorities and bodies. The Company Law
Expert Group and the European Corporate Governance Codes Network (ECGCN)*** will be used
to share information. The costs of such activity could be met from existing operational budgcts,
and would not be significant. Monitoring activity should involve sample reviews of corporate
governance reports, including information on remuneration and on related party transactions, as
well as of information published by institutional investors, asset managers and proxy advisors.

An evaluation of the cffects of the preferred policy options should be carried out to see ta what
extent the anticipated impacts materialise. Different indicators should be taken into account, such
as in particular, the [evel of shareholder tumout and dissent in general meetings, the quality in
terms of clarity, comparability and comprehensiveness of explanations {rom provisions of
national corporate governance codes, of remuneration disclosures and of institutional investors,
asset managers and proxy advisors, price differences for exercising sharcholders' rights across the
borders, etc. Morcaver, the impact of the preferred policy options on the link between pay and
performance and the level of engagement of institutional investors and asset managers wiii be
assessed. In terms of possible downsides it will be necessary to assess whether any companies

343

Article 8 and 52 Charter of Fundamental rights of the EU

The European Corporate Governance Codes Network is an informal network for exchange of information
and good practices between national bodies in charge of monitoring the application of corporate governance
caodes, see http//www.ecgen.org/Home.aspx
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an evaluation will be carried out by the Commissiocn, on the basis of all the relevant information
collected in the framework of the monitoring activities described above. Consultations with
European companies, investors and other stakeholders could be carried out via existing platforms,
and on an informal basis. The possibility-of commissioning an external study will be considered.
On the basis of the data collected, and five years after the expiration of the transposition deadline,
the Commission would consider the need to produce an ex-post evaluation report. The results and
fecdback from monitoring and evaluation will also be considered with a view to propose further
amendments where appropriate.
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Annex L. Glossary

Asset managers — Person managing the asscts of institutional investors and households either
through investment funds, or through discretionary mandates.

Asset Owners — Institutional investors which own assets on behalf of ultimate investors.

Comply or explain — Approach taken when a company choosing to depart from a corporate
governance code has to explain which parts of the corporate governance code it has departed
from and the reasons for doing so.

Corporate governance codes — Non-binding set of principles, standards or best practices, issued
by a collective body, and relating to the internal governance of corporations.

Discretionary mandates - Mandates giving asset managers the authority tc manage the assets on
behalf of an asset owner in compliance with a predefined set of rules and principles, on a
scgregated basis and separate from other investors” assets.

Equity - A stock or any other security representing an ownership interest.

Institutional investors - Any institution of considerable size which professionally invests (also)
on behalf of clients and beneficiaries, e.g. pension funds or insurance companies.

Investment funds - Pools of assets with specified risk levels and assct allocations, inio which
one can buy and redeem shares.

Listed company - Companies that issue securities admitted to trading on a regulated market.

Persons acting in concert — Persons or entities who have concluded an agreement, which obliges
them to adopt, by concerted exercise of the voting rights they hold, a lasting common policy
towards the management of the issuer in question.

Proxy advisor —Firms providing voting services to investors including voting advice.

Related party transactioms - Self-dealing transactions by corporate insiders that can either be
management, directors and/or controlling entities or shareholders and their relatives.

Remuneration — Salary plus additional amounts of benefits and bonuses.

Remuneration pelicy — Policy defining all forms of compensation, including fixed
remuneration, performance-related remuneration schemes, pension arrangements, and
termination payments.

Individual remuneration — Remuneration to be attributed, individually, to directors.

Additionalremuneration - Any participation in a share option or any other performance-
related pay scheme; it does not cover the receipt of fixed amounts of compensation under
a retirement plan (including deferred compensation) for prior service with the company
(provided that such compensation is not contingent in any way on continued service).
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Variable components of remuneration  The components of directors’ remuncration
entitlement which are awarded on the basis of performance criteria, including boiuses.

Say on pay — Sharcholders' right to votc on remuncration of directors.

Shareholders Engagement - The active monitoring of companies, engaging in a dialogue with
the company’s board, and using shareholder rights, including voting and cooperation with other

shareholders, if need be to improve the governance of the investee company in the interests of
long-term value creation.

81



Annex II. List of main EU measures in the area of corporate governance

Directive 2013/34/EU of the European Parliament and of the Council of 26 June 2013
on the annual financial statements, consolidated financial statements and related reports
of certain types of undertakings, amending Directive 2006/43/EC of the Furopean
Parliament and of the Council and repealing Council Directives 78/660/EEC and
83/349/EEC

Directive 2007/36/EC on the exercise of certain rights of shareholders in listed

companies

Directive 2004/109/EC of 15 December 2084 on the harmonisation of transparency
requirements in relation to information aboui-issiiers whose securities are admitted to
trading on a regulated market and amending Directive 2001/34/EC

Directive 2004/25/EC of 21 April 2004 on takeover bids

Directive 2012/30/EU of the European Parliament and of the Council of 25 October
2012 on coordination of safeguards which, for the protection of the interests of members
and others, are required by Member States of companies within the meaning of the
second paragraph of Article 54 of the Treaty on the Functioring of the European Union,
in respect of the formation of public limited liability companies and the maintenance and
alteration of their capital, with a view to making such safeguards equivalent (recast of
Second Council Directive 77/91/EEC).

Commission Recommendation 2005/162/EC of 15 February 2005 on the role of non-
cxecutive or supervisory directors of listed companies and on the commitiees of the
(supervisory) board

Commission Recommendation 2004/913/EC of 14 December 2004 fostering an
appropriate regime for the remuneration ¢f directors of listed companies

Commission Recommendation 2009/385/EC of 30 April 2009 complementing
Recommendations 2004/913/EC and 2005/162/EC as regards the regime for the
remuneration of directors of listed companies



Annex 1I1. Overview of responses to consultations specifically devoted to corporate
governance

1. Pubiic consultation - Corporate Governance in Financial Institutions. The consultation was
taunched on 2™ June 2010, together with the adoption of a Green Paper™. It was closed on 1%
September 2010. 214 answers were received.

2. Pubiic consultation - EU Corporate Governance Framework. The consultation was launched
the 5 April 2011, together with the adoption of a Green Paper’*. The consultation closed on 22
July 2011. In total, 409 answers were received.

REMUNERATION

Should disclosure of the remuneration policy, the annual remuneration report (a report on how the
remuneration policy was implemented in the past year) and individual remuneration of executive and
non-executive directors be mandatory?

Almost three quarters of respendents who provided an answer to this question agree that
disclosure of the remuneration policy., the annual remuneration report and individual
remuneration of directors should be mandatory. They mention that this would contribute to the
level playing fieid in the EU and impreve the comparability of disclosed information on
remuncration between companies in different Member States. Respondents also often mention
that measurcs should be taken to avoid box-ticking in relation to disclosure on remunecration.

The respondents who are not in favour of mandatory disclosure of remuneration policy, the
remuneration report and individual remuneration give, amongst others, the following reasons: the
issueis already sufficiently regulated in their nationai jurisdiction, more time is needed 1o see the
effect of the Commission Recommendations on remuneration and such a rule would interfere
with the capacity of the board to decide on executive remuneration. Some respondents mentioned
that they were in particular against mandatory disclosure of individual remuneration because this
would interfere with the privacy of the concermned board members and could have an upward
driving effect on remuneration levels.

Should it be mandatory to put the remuneration policy and the remuneration report o a vote by
sharcholders?

A small majority of respondents who provided an answer to this question agrees that the
remuneration policy and remuneration report should be put to a mandatory vote by sharehoiders.
Most of those in favour of a mandatory vote further indicate that the vote should be advisory
only, although some indicate that thcy would prefer a binding vote. One reason cited for this is
that they believe that the advisory vote which is currently being applied in their jurisdiction has
not brought forward enough reform in the area. Reasons which are given by respondents who are
against include that the issuc is alrcady sufficiently regulated in their national jurisdiction and that
such a rule would only be useful if sharcholders have become more engaged in corporate
governance issues.

PROXY ADVISORS

3 COM(2010) 284 final, ttp://ec.curopa.ew/internal_market/company/docs/modermscom2010_284 en.pdf

e COM(2011) 164 final, http://ec.europa.ev/internal_market/company/docs/modern/com2011-
164_en.pdffpage=2



Should EU law reguire proxy advisors to be more transparent, e.g. about their analytical methods,
conflicts of interest and their policy for managing them and/or whether they apply a code of conduct?
If s0, how can this hest be achieved? |

More than three quarters of respondents who provided an answer to this question agree that EU
law should require proxy advisors to bec more transparent. Amongst others, respondents
mentioned that proxy advisors should be more transparent about the following issues: their
methodology for preparing voting advice, voting policies and records, conflicts of interest and the
system in place to manage them, whether a ccde of conduct applies or whether there are internal
rules of conduct, applicable procedures for contacting companies when preparing the advice and
stewardship policies. A number of respondents believe that in particular the issue of conflicts of

proxy advisors should be required to register and become supervised entities. It was also
mentioned that institutional investors should disclose when they make use of the services of a
proxy advisor.

Most respondents who are not in favour of requiring proxy advisors to be more transparent
mention that the issue should be addressed through voluntary or self-regulation measures. Others
are of the view that this should be addressed at national level or would prefer to investigate the
issue in more detaii beforc committing to action.

Do you belicve that other (legislative) measures are necessary, e.g. restrictions on the ability of proxy
advisors to provide consulting services fo investee companies?

A small majority of respondents who provided an answer to this question believe that other
measures are necessary lo address conflicts of interest of proxy advisors. A number of
respondents suggested that there should be mandatory separation of services to investors and
services to companies, while a few respondents mention that it should be disclosed if proxy
advisors also provide services to investee companies. Respondents who provided a negative
answer to the question said that the issue could be addressed through self-regulation or codes, or
were of the opinion that the issue would be resolved if there were sufficient disciosure on
conflicts of interest.

RELATED PARTY TRANSACTION

Do you thirk that minority shareholders need more protection against related party transactions?
If so, what measures could be taken?

The slight majority of respondents that provided an answer to this question, in particular
companies, business federations, the banking and financial services sector, sharc the view that
sufficient safeguards are already in place and that, accordingly, there is no need for regulatory
intervention. In their view, the focus, if any, should be on clarifying and simplifying existing
rules on related party transactions. Furthermore, respondents suggest first to assess the impact of
new rcgulation before taking new measures into consideration. Some respondents stress that the
general meeting is not the right place to discuss transaction agreements.

The slight minority of respondents in favour of more protection consider that more and_better
information on related party transaction is necessary. They also share the view that related party
transactions above certain thresholds (at least) should be subject to ex ante board or sharcholder
approval with interested parties being excluded from voting. Many respondents think that
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common principles should be introduced at EU level on the basis of the ECGF Statement®’.
Some respondents insist on the need of an independent opinion on the transaction or wish to see
the auditors' role cxtended and strengthened. Others, in particular retail investors, suggest the
intreduction of an EU procedure when shareholders are squeezed-out.

COMPLY OR EXPLAIN

‘ Do vou agree that companies departing from the recommendations of corporate governance
codes should be required to provide detailed explanations for such departures and describe the
alternative solutions adopted?

L

The large majority .of responses were favourable 10 requiring companies departing from the
recommendations of corporate governance codes to provide detailed explanations for such
departure. Better quality of these explanaticns shouid be provided by companies (i.e.
explanations should be meaningful and informative).

Several respondents indicated the Swedish model as being an adequate solution to tackle the
cwrent shortcomings in the "comply or explain” principle.

The justifications for the negative responses were that there is no need for further provisions as
the existing ones suffice, 1t should be left to the Member States to deal with the matter,
developments are already moving into this direction, the market should have its saying on the
level of detail, difficulties in providing arr alternative solution, etc. In addition, some respondents
considered that the issue is sufficiently dealt with at the national level.

Many respondents expressed their position against compulsory rules. Some respondents
underiined the need mostly for clear, rather than detailed explanations.

Do you agree that monitoring bodies should be authorised to check the informative quality of the
explanations in the corporate governance statements and require companies to complete the
explanations where necessary? If yes, what exactly should be their role?

Most of the responses to the present question were against authorising monitoring bodics 1o check
the informative quality of the explanations in the corporate governance statements and Lo require
companies additional explanations if need be.

A large number of those against consider that there are already contrel mechanisms, such as
shareholders, boards, auditors, etc to assess the information. Others deem that there is no need for
regulation or that it would be incompatible with the "comply and explain" principle. Practical
difficulties relating to the monitoring of the quality of explanations have also been raised (e.g.
costs to set them up, definition of roles, enforcement/difficuilt to measure 'informative quality',
etc.) and different measures such as recognition and award or to stimulate in generai a continuous
improvement have been proposed as an alternative.

Certain respondents referred to the Danish, French and Italian experience which should be
assessed before deciding on the matter.

7 Statement of the European Corporate Govemance Forum on Related Party Transactions for Listed Entities (10

March 2011).
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Some respondents who replied positively to the present question considered that the "comply or
explain” principle would work better with a sound monitoring process and that uniform sanctions
would be need in order to ensure efficient enforcement.

INSTITUTIONAL INVESTORS

| Should disclosure of institutional investors voting practices and policies be compulsory? How
often?

The vast majority of respondents that provided an answer to this question are in-favour of
mandatory disclosure of voting policies and records by institutional investors

They consider that such disclosure would have a positive impact on the awareness of investors,
optimise investment decision of ultimate investors, facilitate issuers' dialogue with investors and
encourage shareholder engagement. However, certaini respondents are relatively cautious with
regard to public disclosure cf voting records for confidentiality reasons.

A number of respondents think that the disclosure should be done at Jeast on an annual basis, with
voting records being disciosed after each general meeting of the invested company. There are
also some voices in favour of half-yearly or even quarterly disclosure.

Thosc- respondents which are opposed 1o disclosure by institutional investors of their voting
policies and records either feared that such disclosure obligation for a specific category of
shareholders would be contrary to the principle of equal treatment or thought that it should be left
for cach institutional investor to decide on whether to disclose or not its voting policy.

Should institutional investors be obliged to adhere to a code of best practice (national or
international) such as, for example, the code of the International Corporate Governance Network
(ICGN)? This code requires signatories to develop and publish their investment and voting
policies, to take measures to avoid conflicts of interest and to use their voting rights in a
responsible way.

The majority of respondents that provided an answer to this question think that institutional
investors should adhere to a code of best practice, whether to national, European or international
code, at least on a "comply or explain" basis. A number of respondents consider the UK
Stewardship Code as being a model for imvesior codes of best practice. Some respondents are of
the opinion that there 1s a need either for a European code of best practice or for a common
standard at European level with mutual recognition of national stewardship codes.

One respondent thinks that self-regulatory codices are not a viable means to assure the quality of
corporate governance. In his view, responsibility of external control should lie with the
supervisory authorities and cxternal auditors.

ADITIONAL RELEVANT ELEMENTS

Are there measures to be taken, and if so, which ones, as regards the incentive structures for and
performance evaluation of asset managers managing long-term institutional investors ™ portfolios?

This question was only answered by around half of the respondents to the consultation. A smatl
majority of respondents who provided an answer to this question agrees that there is a need to
take measures with regard to fee and incentive structures of asset managers. Most of the
respondents who are in favour of measures would prefer legislative measures, while a few-have
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mentioned that they would prefer to address the issue in a code or through self-regulation. Even
some respondents who did not support measures in this field indicated that a code or self-
regulation might be a better way of addressing these issues. Some also mention the UK
stewardship code and are of the opinion that this code will catalyse improvement. Respondents
who are against measures in this field also give as reasons that it is for the parties to the asset
management agreement, the Investors and the assel management company, to negotiate and
decide on the terms of the agreement and the incentive and fee structures included therein.

As regards which measures could be taken to address fee and incentive structures and
performance evaluation of asset managers, many of the respondents, who are in favour of taking
measures, are of the opinicn that there should be more transparency about the fee and incentive
structure and/or that asset managers should more clearly report on this to their clients. It was
mentioned that reporting to clients should clearly set out all elements of the fee structure and
show how fees are linked to longer term performance and how incentives are aligrned to
investors” objectives. Some respondents also mentioned that the incentive structure should be
better aligned to investors” interests and that it should include a broader set of indicators. Some
respondents also noted that it might be useful to educate investors on what to look for in an
effective asset manager.

Should EU law promote more effective monitoring of asset managers by institutional investors with
regard to strategies, cosis, trading, and the extent 1o which assel managers engage with the investee
companies? If so, how?

This question was answered by about hall of the respondents to the consultation. Of ihe
respondents who provided an answer to this question, about half said they were in favour of EU
regulations promoting more effective monitoring of asset managers by their clients. The other
half said they did not favour such regulations, yet some of them supported measures subject to
the "comply or explain" principle. Of those in favour of EU action, most mentioned that it is
necessary to increase transparency on asset managers’ poiicies and the exercise of their duties.
Respondents have, amongst others, suggested increased transparency on voting policy,
investment policy, exercise of rights attached to securities, engagement activities, costs, including
management costs, cost of trading or churning the portfolio and incentive structures, risk and
(potential) conflicts of interest. Some also mentioned that more consistency is needed as regards
disclosure by asset managers in the EU.

Should EU rules require a certain independence of the asset managers’ governing body for example
jrom its parent company, or are other (legislative) measures needed iv enhance disclosure and
management of conflicis of interest?

This question was answered by about half of the respondents to the consultation. A majority of
respondents who provided an answer to this question is not in favour of EU rules which require a
certain independence of the assct managers” governing body or any other measures to enhance
disclosure and management on conflicts of interest of asset managers. Many respondents who are
not in favour of EU rules to address this issuc point out that they find the existing conflicts of
interest rules for asset managers sufficient, or that existing rules should be better enforced.

Of the respondents who provided a positive answer to this question, most mentioned that they
would support further cenflicts of interest rules. A number of respondents added that they would
also support rules which require a certain independence of members of the asset managers’
governing body. A few respondents mentioned it is necessary to disclose it when an asset
manager is not an independent institution.
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Annex IV. Summary of ad hoc discussion with stakeholders

I. OVERVIEW

In December 2012 the European Commission has adopted the Action Plan on European
Company Law and Corporate Governance.

As a foliow up, the Services of the Commission engaged in informal discussions with a number
of stakeholders ini-order to consider how to better achieve the goals set out in the Action Plan,
namely on measures aimed at increasing long-term shareholder engagement and transparency
between management and shareholders. The-aim was to collect the views and receive an early
feedback of practitioners and experts and to benefit from their insight and expertise in the field of
corporate governance in general and shareholder engagement in particular. In order to cover all
interest groups and to receive a diversified feedback a variety of stakeholders were invited to
these roundtable debates, such as asset owners, asset managers, issuers, proxy advisors,
consultants, stock exchanges, public authorities, customers, employees and trade union
representatives. The roundtable debates took place in Brussels between Tuesday the 29th of
January and Friday the 1st of February.

The subsequent summary of the roundtable debates gives an overview of the main issues and
arguments raised by the stakeholders. It outlines their most frequent observations and main
concerns regarding the actions set out in the Action Plan, especiallv a possiblc revision of the
current directive on the exercise of certain rights of shareholders in listed companics
(2007/36/EC).

2. SUMMARY/DETAILED ANALYSIS OF RESPONSES

a) Shareholder engagement

All participants acknowledged that, i the past years, shareholders have often been insufficiently
engaged with companies and did not exercise sufficient oversight over management. Therefore,
all stakeholders said that shareholder engagement is an important issue of corperate governance
and that more and better sharcholder engagement could enhance the European corporate
governance framework.

Some participanis explained the fact that the majority of investors do not engage with the “free
rider problem”. Others explained the lack of sharehoider engagement with market failures and
missing incentives for institutional investors to engage. Especially in an environment of highly
diversified portfolios, a lot of participants saw difficulties for institutional investors to engage in
single companies or to monitor in depth the asset managers. Thus, a concentrated investor
portfolic-was generally regarded to be beneficial for shareholder engagement but at the same time
found to be more risky. Therefore, it was not recommended to impede the diversification of
portfolios or to prescribe concentrated portfolios. In addition it was pointed out that rules such as
Solvency 11 or MIFID lead to more diversification as they do not allew offering a concentrated
portiolio to a risk adverse investor.

Besides that, institutional investors and their relationship to assei. managers were generally
regarded to be of major importance for the debate concerning shareholder engagement.
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Some experts asked to bear in mind that sometimes the “firancial literacy” among institutional
investors is surprisingly low and that financial products in general tend to become more and more
complex and more difficult to understand.

Furthermore, there was a widespread agreement throughout the participants that cffective
sharcholder rights are a key prerequisite for sharcholder engagement. In this context, a number of

xperts referred to the U.S. where they considered shareholder engagement to be weak, which -
to their mind — is due to weakness of sharcholder rights.

In exchange for more shareholder rights some recommended that shareholders should be subject
to obligations™ comparable to those set up inthe “UK Stewardship Code™ which was also
paraphrased -as “Ownership Code”. Some argued with respect to the UK Stewardship Code that it
is just one example which should not be imposed on whole Europe as the European markets are
very different and no “one size fits all”. Moreover, it was argued that there is a lack of resources
in the institutional investors industry to offer stewardship. According to that, asset managers

already publish reports, but asset owners do not have sufficient time and resources to analyse
information.

Others pointed out that engagement in general and stewardship in particular should be
competitive issues by creating marked demands for engagement and stewardship. 1t was
suggested to create this demand by going beyond the UK Stewardship Code on the basis of a
European “opt in” standard concerning engagement — possibly on a “comply or explain basis™.
Thus, an acknowledged standard would create a level playing field for the financial industry.
Others soggested enhancing stewardship and engagement by making clear that fiduciary duty
includes these issues.

b) “Long-term” shareholder engagement

There was a widespread recognition amongst the-members of the roundtabie debates that the
focus of shareholder engagement should be placed on the quality of the engagement and not on
the quantity as shareholders in the past tended to concentrate on short-term profits. Therefore
some participants proposed to grant asset owners financial incentives for their long-term
engagement. Others pointed out that the asset managers are important players as well. Thus, one
shouid turn to them if the engagement policy of asset owners should be shifted towards long-term
perspectives. It was argued that the average mandate for asset managers is 2-3 years which was
not seen as long-term. Therefore it was proposed to design the mandate given to the asset
managers in a way that they enhance cngagement in general and long-term engagement in
particular.

Moreover, it was argued that short-term incentives are sometimes even generated by legislation,
such as Solvency 11. Others mentioned that the common understanding of fiduciary duties (that is
to say the obligation to act in client’s best interest) is a possible impediment for long-tcrm
sharcholder engagement. In this context it was argued thai long-termism is nothing else but an
accumulation of short-term events and that sometimes it is a fiduciary duty to sell shares
spontancously, e.g. when a share prize is highly overestimated. Therefore, some stated that it is
difficult to encourage more long-term investment in cquities in a system that is short-tcrm
orientated (e.g. investors relying on daily figures or quarterty reports).

Moreover, it was noticed that all investment strategies somehow relate to benchmarks which tend
to define the fiduciary duty. 1t was criticised that the fiduciary duty has become the duty to follow
the rest of the industry which promotes herd behaviour. Furthermore, it was argued that due to the
herd-sehaviour (caused by the fiduciary duties), anomalies in corporate governance might remain
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undetecied and little events might add up to a crisis (black swan problem). Hence some proposed
to revise the definition of fiduciary duty and also to take long-term perspective and ESG
{environmental and social governance) factors into account. In this context, some criticised
average main-stream investors as they look at corporate governance and risk management in a
traditional sense whercas responsible investors have a broader understanding of risks and aiso
take diversity, long-term and ESG-issues into account.

Some argued that the correlation between good corporate governance and long-term profitability
might be difficult to prove as benefits of long-term engagement take a long time to materialize. It
was stated that a good long-term effect of shareholder engagement is aiso difficult to prove as
ihere are many issues influencing the performance of a company. Some pointed to the. instance
that there might also be cases in which shareholder engagement turned out to be bad for the iong-
term perspective of a company. Others underlined that short-term investors do not always have a
bad influence and that they are also crucial for the smooth functioning of the system.

¢) Transparency of voting policies and engagement policies

Most participants regarded the disclosure of voting policies to be an important issue and
recommended a disciosure at least on a “comply or expiain” basis. Some also recommended that
transparency and disclosure requirements should also entail non-financial issues such as ESG-
risks. Some participants considered that the disclosuie of engagement is a difficult topic and that
disclosure at a policy level might be appropriate whereas disclosure of engagement records might
sometimes be harmful to engagement. These participants believed that discussions between
sharcholders and companies are best conducted on a confidential basis. Therefore, there shouldn’t
be any disclosure requirements concerning on-going engagement activities and such engagement
activities should only be disclosed ex-post on a more generalized and aggregated basis. In this
context some participants stated that engagement activities can take scveral ycars. Therefore it
was recommended only to disclose backward looking and summarized information, or
information where shareholders and management have reached a successful conclusion or they
are finally stuck in a conflict (and no longer speak to each other). In the latter case, it was argued
that public disclosure (to the mediaj can be used by the sharcholder as a means of putting
pressure on the board.

Furthermore, some stated that a mandatory disclosure of voting records will practically force
people to vote which could have at least two effects. First, it could have a detrimental impact on
the quality of votes being cast. Secondly, it could increase the influence of proxy advisors.

d) Proxy Advisors

With respect to proxy advisors, the participants admitted that they are an important link in the
chain and that certain players in the equity chain need their advice. It was asserted that especially
foreign investors tend to rely on their advice. Thus, it was reasoncd that the more intemational a
financiai markct becomes the greater is the nieed for proxy advisors and that proxy voting is still
better than thoughtless voting.

However, a lot of participants criticised that the proxy advisor industry isn’t subject to any rules.
On the other hand, it was pointed out that the proxy adviser industry is small and that
overregulation could make it shrink. Therefere, some proposed a code of conduct, which could be
established by self-regulation. Others propased that the Commission should endorse such a code
and that the code should apply on a “comply or explain” basis.
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Some said that there is a lack of transparency as o0 how proxy advisors operate and reach their
decisions. Moreover it was argued that proxy advisors might apply very different standards in
different markets, which couid create a problem of lack of continuity of advice. Furthermore,
some reported on possible conflicts of interest as proxy advisors often have multiple and
incompatible duties (also as CG advisors, proxy agents, etc). In this context, the relationship
between proxy advisors and proxy solicitors (the former gets paid to advice on votes, the latter
gets paid to raise votes) was regarded to be potentially problematic. Therefore, it was proposed
that conflict of interest should be disclosed as well as the measures the proxy advisor took in
order to prevent such conflicts. With respect to disclosure, some stated that problems might arise
if proxy advisors were obliged to disclose their recommendation to issuers before the AGM. In
this situation, it could be possible for issuers to outwit or fool the proxy advisors.

Moreover, it was said that proxy advisors usually-only have one model of advice, although they
ought to offer a variety of recommendations based on the preferences of individual investors.

¢) Remunecration

Questions on remuneration and the disclosure of remuneration raised a lively debate. Most
participants argued that there should generaily be more information and disclosure on the
structure of payment, although some expressed their concerns that transparency in this field might
lead to a general pay increase. Many regarded it to be problematic that the disclosure
requirements concerning remuneration differ throughout the European Member States. In
particilar, in the southern ccuntries, the disclosure on remuneration was seen to be bad.
Therefore, many recommended a Furopean wide standardization of the disclosure on
remuneration. Some participants believed that a standardized disclosurc would make the
information more comparable throughout the different Member States which could also have a
positive effect on cross-border activities.

As a remuneration package often comprises fix and variable parts as well as pensioirplans, some
saw practical difficulties in establishing a system of full and comprehensive disclosure reducing
the complexity of a remuneration system to a_single figure or a range of expected payments.
Others argued that it should at least be possible to present full and comprehensive information on
4-5 pages.

In the view of some, it would be good to intreduce a general principle according to which one can
only pay on the basis of a remuneration policy in which the remuneration can be valued
beforehand. As a result, remuneration policy should not be adopted if it is not possible to
determine the real value of a pay-package. It was said that such a rule would for example prevent
the use of leveraged share schemes.

It was proposed that a disclosure should also reflect the sustainable payment criteria and non-
financial (ESG) factors. Moreover it was argued that pay packages should contain long-term
perspectives and claw back provisions.

With respect to shareholders vote on remuneration, most participants favoured a vote on the
remuneration policy and the remuneration report. Few participants suggested also a vote on the
individual remuneration. Certain pointed to two tier systems and stated that these systems will
have problems with binding shareholder votes on remuneration as this will challenge the power
of the supervisory board. Others saw a risk of increasing short-terimism by giving more votiiig
rights to possibly short-term orientated sharcholders.
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) Cross border / Electronic voting

With respect to cross border voting, a lot of participants criticised that there are still financial and
jurisdictional impediments to cross border voting (e.g. special power of attorney). Some
participants stated that in spite of the sharcholders rights directive, you can still find share
blocking in some Member States.

Others stated that electronic voting remains an imgortant issue and is still not working properly. It

was argued that many barriers (also regulatory) must be removed. Moreover some participants
expressed their concerns about empty voting.
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Annex V. Main findings of the external Study on Monitoring and Enforcement Practices in
Corporate Governance in the Member Staies

The study on monitoring and enforcement systems of Member Sates' Corporaie Governance
codes published in end of September 2009 has for abjective to examine the existing monitoring
and enforcement mechanisms in Member States and to evaluate their efficiency®®. It provides an
overview of the legal frameworks of 18 Member States. The study revealed important
shortcomings in applying ‘comply or explain' principle that reduces the efficiency of the EU's
corporate governance framework and hinders the system's usefulness.

The 'comply-or-explain’ approach enjoys broad support from regulators, companies and investors.
However, iis practical implementation suffers some deficiencies, which affect its proper
functioning. According to the study the main reasons are the unsatisfactory level and quality of
information on deviations by companies and a low level of shareholder monitoring. The study
showed that in over 60% of cases where companies chose not to apply recommendations, they
did not provide sufficient explanation. They ecither simply stated that they had departed from a
recommendation without any further explanation, or provided only a general explanation without
reference to the company specificity or just a limited explanation % This view is supported by
the institutional investors' assessment of companics' disclosure. Only a quarter of investors

consider the quality as being satisfactory™ .

Moreover, the study points out to the fact that the Ievel of activity of instiluiionat investors is
quite divergemm. The general observation is that the institutional investor community consists of
a small active minority and majority of passive investors. The majority of respondents feel that
shareholders rights need enhancement in two areas: the vote on remuneration statements and the
vote on corporate governance statements. The general perception is that enhancement is required
not only for shareholder rights but also for shareholdertesponsibilities. Over 60% of respondents
share the opinion that there should be a requirement to report on the implementation of corporate

L 352
governance policy .

The study suggests that the functioning of the 'comply or explain’ can be improved by the
existence of a genuine obligation to comply or explain with a higher level of transparency and
qualitative and comprehensive disclosure of information. The information serves as material for
monitors and enforcers to analyse and take appropriate actions. Furthermore, the issues could be
remedied by strengthening the role of market-wide monitors and statutory auditors, and by
developing a comply-or-explain regime for institutional investors. Morcover, the study underlines
the importance of shareholders exercising their monitoring and cnforcement responsibilities. It is
suggested that general meetings should become a forum where corporate governance practices
would be systematically discussed. In addition to this, significant improvements could be realised
by ensuring that shareholders effectively use the rights which they have been provided.

The study concludes that the 'comply or explain' approach should not be abandoned. However its
effectiveness should be improved.

iR Study on Monitoring and Enforcement Practices in Corporate Governance in the Member States, available

at hup://ec.europa.cu/internal market/company/docsiecgforum/studies/comply-or-explain-090923 en.pdf
Page 83 of the study

350 Page 155

= Page 153,174

oz Page 164 of the study

249
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Annex VI. Overview of situation in MemberStates

1. NATIONAL INITIATIVES AIMING AT ENHANCING THE QUALITY OF
CORPORATE GOVERNANCE REPORTING

Finland:

The Securities Markets Association issued on 20 January-2012 guidelines on explanations that
companies should provide’. It recommends in particular that an explanation shail specify what
recommendation it departs from (number and heading of the recommendation), explain in what
manner it departs from said recommendation, provide an explanation for the departure, and
present the solution that the company has adopted instead.

Belgium:

The Corporate Governance Committee commissioned an-independent study on the quality of
explanation and, on the basis of the findings of this study, issued a number of practical
recommendations in 2012°**, in particular, reasons for deviations must always comply with both
their underlying principle and the spirit of the Code, they must relate to the company’s defining
features and situation (e.g. with regard to its sector, size, structure, international character, etc.)
and specify how these features justify the deviation in question and they must be sufficiently
detailed and provide a clear enough idea of the justification for the deviation, so that the
recipients can assess the impact of the information they are given. Temporary deviations must
specify why they will be temporary, when this temporary situation will end and, where
appropriate, whether the company has now fulfilled the provisions of the Code.

UK:

The Financial Reporting Council launched in December 2011 a discussion between companies
and investors on what constitutes an appropriate explanation and introduced guidelines on the
‘comply or explain approach’ in the Corporate Governance Code®. According to the code, in
providing an explanation, the company should aim to illustrate how its actual practices are
consistent with the principle to which the particular provision relates, contribute to good
governance and promote delivery of business objectives. 1t should set out the background,
provide a clear rationale for the action it is taking, and describe any mitigating actions taken to
address any additional risk and maintain conformity with the relevant principle. Where deviation
from a particular provision is intended to be limited in time, the explanation shouid indicate when
the company expects to conform with the provision.

Greece:

In addition, also the Hellenic Corporate Governance Council is planning to provide more
guidance on the quality of explanations.

2. NATIONAL RULES ON DIRECTORS’ REMUNERATION

Austria

Sce http://cgfinland.fi/files/2012/01/Guideline_comply-or-explain_en.pdf
See http://www.corporaiegovemancecommittee.be/en/tools/explain/

See http://www.fic.org.uk/Our-Work/Codes-Standards/Corporate-govemance/UK-Corporate-Governance-
Code.aspx
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Austrian stock corporations are organised in a two tier-system. The remuneration of the
supervisory board is a matter to be decided on by the shareholders, cither generally in the articles
of association or by a binding vote of the general meeting.

The remuneration of the management board is determined by the supervisory board. This
remuneration should be in line with the principles set by the Stock Corporation Act: the total
remuneration of the members of the management board must be commensurate with the tasks and
performance of each individual member of the management board, the situation of the company,
the usual level of remuneration, and musi alsc create incentives to promote the long-term
development of the company.

Section 243b of the Austrian Commercial Code, requires stock corporations listed on a regulated
market to draw up a corporate governance report every year, containing inter alia the total
remuneration of each membei of the management board as well as the principles of the
company s remuneration policy. The total remuneration of the management board for a business
year must be reported in the notes to the financial statements.

Additionally the Austrian Corporate Governance Code requires the chairperson of the
supervisory board to inform the general mecting once a year of the principles of the remuneration
system.

Finland

The Finnish Companics Act mandates that the general meeting of shareholders votes, as regards
remuncraticn, on: a) any remuneration payable to the board of directors and to the supervisory
‘board, if any (ch. 5 s. 3) and b) all equity —based instruments entitling to the company’s shares
{ch. 9 5. 1-3) including when such financial instruments are issued as remuneration.

Under the Finnish Company law, the Board of Directors takes decisions regarding management
remuneration and generally on the-rcinuncration payable in the company. However, the Finnish
Companies Act {ch. 6 s. 7) allows the Board of Directors to submit a specific matter for the
approval of the general meeting of sharcholders, including remuneration matters. This approach
has never been used to date by the Finnish listed companies.

As far as transparency is concerned the accounting law includes provision on the obligation to
disclose information on the total remuneration paid to the managing director (CEO) and in the
total remuneration paid to the board of directors, in the notes to financial statements and the
annuai report.

Furthermore, the Finnish Corporate Governance Code for Listed Companies (“Code™),
recommendation 47, recommends that the company shall make available on its website ahead of
the annual gencral meeting of shareholders a remuneration statement. According to the Code,
only the uformation on the CEO is indicated per person. Remuneration paid to the board of
direciors and supervisory board arc disciosed per organ. In addition, the statement includes the
main principles and decision-making processes regarding the remuneration of executive directors,
including long-term incentive plans, the proportion of their variable remuneration and pension
schemes.

France

Currently, in France there is no general vote on the remuneration policy, report or on individual
remuneration. However, under the Commercial Code the annual general meeting has the right to
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votes on specific issues: a) Lo determine the totai value of the manager’s attendance fees (article
L. 225-45 paragraph 1 of the code of commerce); b) to allow the Board to grant stock options
(article L. 225-185 paragraph 4 of the code of commerce) or the attribution of bonus shares
(articles L. 225-197-1-11 of the code of commerce) to corporate officers; ¢) in histed companies, to
approve all deferred payments such as termination payments, pension schemes etc. (articles
[.225-42-1 and L. 225-90-1 of the code of commerce).

Concerning transparency, in the code of commerce there is no obligation to present to
sharcholders the remuneration policy. However, there are several measures that grant
transparency. In limited companies the report to the general meeting has to: a) take into account
the total remuneration (including variable remuneration, bonuses etc) of all corporate officers; b)
analyse the fix, variable and exceptional elements of remuneration of corporate officers and
describe the methods for their calculation (article L. 225-102-1 of the code of commerce).
Furthermore, the chairman of the board of directors writes a report describing the remuneration
granted to corporate officers (articles L. 225-37 paragraph 5 and L. 225-68 paragraph 7 of the
code of commerce). This report must be approved by the board and disclosed to the public.

The AMF (L’ Autorité des marchés financiers) issued a recommendation including an advised
format for the transparency of remuneration.

The AFEP-MEDEF code comprises several recommendations concerning the transparency of
remuneration. Between them, it is advised to devote a separate chapter for remuneration in the
annual report. In June 2013 this Code has been revised and.now contains the recommendation to
have an advisory shareholder vote on the remuneration report.

Germany

The Akiengesetz § 120(4) [Companies Act] (AktG) provides for the general meeting of a listed
company (public iimited company) to have an advisory vote on the remuncration system for
management board members. However, this vote is not mandatory, since this item should only be
put on the agenda on request of at least 20% of the shareholders.

annexed to the annual financial statement for each category of person with regard to the members
of the management body, supervisory board, advisory board or similar body.

The German system sets also rules for the disclosure of individual remuneration of dircctors. In
the Handelsgesetzbuch (Commercial Code) § 285(9) individual remuneration transparcncy
requirements are applicable to corpomsiions and big partnership and listed public limited
companies for each member of the management board. However, the disclasure is not required if
so decided by a majority of the general meeting representing at least three quarters of sharc
capitai.

Finally, the Deutsche Kodex fiir gutc Unternchmensfiihrung [German Corporate Governance
Code] (1>CGK) contains a number of relevant provisions requiring a detailed disclosure of
individual remuneration of the members of the management board. Under paragraph 5.4.6, the
remuneration of supervisory board members is decided by the general meeting or set out in the
articles of asseciation. It should reflect the responsibilities and scope of activities of the
supervisery board members, as well as the company’s economic situation and performance.



-italv

In the ltalian system, shareholders have an advisory vote on remuneration policy. However,
industry regulation applying to banks and insurance companies mandates binding shareholder
approval of remuneration policy.

As far as transparency on remuneration is concerned, Art. 123-ter of TUF (Consolidated Law on
Financial Intermediation), contains provisions regarding the-report on remuneration. Listed
companies must publish a report on remuneration available before the general meeting; this
report is approved by the Board of Directors.

The precise and analytic content of the remuneration report has been detailed by the Consob
deliberation No.18049 of 23 December 2011. The report must include two sections. The first one
includes a precise description of the company's policy on the remuneration of the members of the
board, general managers and executives with strategic responsibilities and the procedures used to
adopt and implement this policy. The criteria of the policy have been envisaged by the Code of
Corporate Governance.

The second section, which is intended for the members of the board and auditing bodies,
discloses total individual remuneration. For companies different from small companies, the
illustration of the remuneration is individual also for some exccutives with strategic
responsibilities limited to those whose pay is higher than that of the chief executive director
(while for smali companies the illustration is aggregate).

Lithuania

Currently, in thc Lithuanian legal system does not include transparency requirement on
remuneration.

Furthermore, there is no obligation to hold a vote on remuneration even if the Corporate
Governance Code recommends that “The general shareholders” meeting should approve the
amount of remuneration”. However, there is a proposal, still pending approval, to amend the Law
on Companics of Lithuania to give shareholders a binding vote on the conditions (including
remuneration) of the civil agreement which will be signed by directors.

The Netherlands

Dutch limited companies (NVs) must have remuneration policy established by their general
mecting. The remuneration of individual directors is established by supervisory board following
the recommendation of the remuneration committee. Individual remuneration must in any case be
in linc with the remuneration policy (Article 2:135 of the Civil Code).

As far as transparency is concerned, Dutch limited companies (NVs) must, in their annual
accounts, state the remuneration of each member of the management board and of the supervisory
board. The pay of members of the management board must be broken down into a) regular pay,
b) pay receivable in the long term, ¢) pay receivable upon termination of employment, d) profit-
sharing and bonuses. The annual report must mention the remuneration policy and how this
policy was implemented in practice during the reporting year (Article 2:391 of the Civil Code).
The remuneration report is placed on the company website (Principle 11.2 and best practice
provisions 11.2.10 10 11.2.15).
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Poland

The Polish Commercial Companies Code Article 392(1) and (2), gives shareholders the rights to
decide on the remunerations which may be granted to members of the supervisory board, unless
otherwise provided in the articles of association. No other vote on remuneration is granted to
sharcholders. Under Article 378(1) CCC, the remuneration of management board members is
determined by the supervisory board, unless the articles of association provide otherwise.

Remuneration policy issues in listed companies are regulated in Poland by the provisions of the
Finance Minister's Order of 19 February 2009 on current and periodic information provided by
issners of securities and conditions for recognising information required by the law of a non-EU
member state as equivalent -and the 'Code of Best Practice for WSE Listed Companies’. In
particular, according to Section 1.5 of the 'Code of Best Practice for WSE Listed Companies', a
company shouid have a remuneration policy and ruies for defining this policy. The remuneration
policy should determine the form, structure, and level of remuneration of members of supervisory
and management bodies.

Concerning disclosure requirements, members of the management and supervisory bodies of
public companics are required to disclose their salaries, bonuses and benefits according to Article
68a of the Act of 29 July 2005 on public offer(s) and conditions for admitting financial
instruments to the rcgulated system of trading, and on public companies. Similarly, article
91(5)(17) of the aforementioned Order of the Minister of Finance requires issuers to disclose in
ihe account annual report of the activities of the management board the total amount of salaries,
bonuses and benefits paid, payable or potentially payable to each individual member of managing
and supervising bodies.

Spain

Law 2/2011 includes, for the first time, the obligation for listed companies and saving banks to
elaborate an annual report on the remuneration of directors. This report must include: a) complete
information regarding the remuneration policy of the Board of Directors for the year in course
and the coming years together with a reference to the implementation of the remuneration policy
during the past year and b) information in respect of the individual remuneration accrued for any
of the Directors. This according to article 6 1ter paragraph 4 the report on Directors’ remuneration
must be submitted to the advisory vote of the General Assembly.

The unified Good Governance Code of listed Companies (recommendation 8) states that is the
Board of Director responsible to decide on director’s remuncration. Following recommendation
15 the company’s remuneration policy must specify in details the fixed and the variable
components.

Concerning transparency on remuneration, according to article 27 of the Law 2/2011
remuncration policies of listed companies must be disclosed in relation to the remuncration of
directors, either exccutives or non-exccutives (the remuneration report). Furthermore, the final
provisions of the Law 2/2011 include information on the identity and remuneration of the
directors in the annual corporate governance report.

Slovakia

With respect to the right to vote on remuneration policy, the relevant regulation 1s contained in
provisions of Art. 187 (1) point i) of the Slovakian Commercial Code, which provides that, the
powers of the general meeting include: a) approving individual annual financial statements and
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individual extraordinary financiai statements, deciding in the distribution of profit or payment of
loses, and determining director’s fees and b) approving the rules for remunerating members of the
company s bodies, unless the articles of association determine that such remuneration rules are to
be approved by the supervisory board.

Furthermore, the Corporate Governance Code states that shareholders should have the
opportunity to participate effcctively in decisions concerning the remuneration of board members
and key executives. The Corporate Governance Code advises to disclose in details both
remuneration policy and individual remuneration of the members of the company s bodies.

Sweden

In Sweden there is a distinction between remuneration to Board members, which are all non-
executives, and remuneration to the executive management. Remuneration to Board members for
Board work is resolved upen, individually, by the AGM for each Board member. Remuneration
to management (the CEO, other person in management), is resolved upon by the Board.

The Companies Act requires an AGM vote on a remuneration policy. The remuneration policy
should cover all compensation, including salaries, variable compensation and incentive programs.
The AGM vote is binding. It is possible to deviate from the remuneration policy only if the
resolution allows a deviation or in special unpredictable circumstances.

Concerning transparency, according to the Annual Accounts Act, the Annual report should
contain the previous year’s Remuneration policy, as weli as the proposed new policy. The
auditors are required to produce a written statement to the Board on the correct application of the
previous year policy. This statement should be made public to the sharcholders not later than
three weeks ahead of the AGM.

United Kingdom

At present, the Companies Act requires shareholders to be given an advisory vote on the
remuneration report (DRR) published as part of the annual reporting cycle. Under Section 217,
the Companics Act 2006 also requires that all companies must seek shareholder approval for
compensation payments to directors for loss of office. However, this applies only 1o payments
made over and above that which the director is contractually entitled to.

The UK Government is currently proposing to introduce new requirements through the Enterprise
and Regulatory Reform Bill. The proposed legislation requires companies tc preduce a two part
remuneration report, with the first part setting out the forward-looking remuncration policy (“the
policy statement™) and the second part setting out what remuneration exccutive dircctors received
in the previous year (*‘the implementation report™).

Sharcholders will get a binding vote on the directors’ remuneration policy report. Companies wili
be able to choose how frequently to put the remuneration policy to a sharehelder vote but must do
5O as a minimum every three years. However, if a company wishes to make any changes to the
remuneration policy it will have to re-present it to shareholders for approval.

Companies will also have to produce an annual implementation report that includes a single
figure for the total pay directors received that year. Shareholders will get an annual advisory vate
on the implementation report. 1f a company fails the anmual advisory vote (i.e. if it is rejected by
the majority of those voting), in a year in which the remuneration policy has not been put to



sharcholders, the company have to re-present their remuneration policy to shareholders the
following year.

Finally, to improve transparency around ioss of office payments, companies will need to
promptly publish a statement setting out the exact payments the director has received or may
receive in future. Companies will not be able to pay more than shareholders have agreed.

As regards non-executive directors, the Corporate Governance Code currently states that “the
board itself, or if required by the Articles of Association, the shareholders should determine their
remuneration” and the shareholder approval should be sought in advance if non-executive
directors are to be given share options or other performance-rclated remuneration.

As far as transparcncy is concerned, the law provides that all UK registered companies must
include information about directors’ remuneration in the notes to their accounts. The extent to
which companies have to disclose details of directors’ remuneration depends on the size and
nature-of the company.

Finally, as far as Financial Services is concerned the Financial Services Authority (FSA) issued a
Remuneration Code. Among other measures, it gives shareholders a binding vote on directors’
pay.

5. NATIONAL RULES ON RELATED PARTY TRANSACTIONS

Italy

According to relevant legislation (Civil Code, Consolidated Law on Financial Intermediation)
and regulations from the Government regulation Authority (Consob), material RPTs must be
submitted to a Committee of independent directors which must receive all relevant information
and issues a binding opinion on the transaction. The committee can seek an advice of an
independent expert of its choice at the expense of the company.

Material RPTs must also be approved by decision of the Board of Directors. The interested
parties are not excluded from the vote, but they must disclose theirs interests in the transaction. In
case of negative opinion of the Committee of independent directors, the transaction still couid be
approved ex ante at the shareholders’ meeting. Interested parties are again not excluded from the
vote. Moreover, companies must provide adequate information on individual material RPTs by
issuing (within 7 days) a circular describing the transaction while aiso enclosing the independent
committee opinion.

UK

Rules on related party transactions are provided in the Companies Act 2006, which applies to all
companies and in the UK Listing Rules for companies with premium listings. In case of smaller
RPTs (less than 5% bui more than 0,25% of the assets) listed companies must provide a
confirmation of an independent advisor. Hawever, a decision of the Supervisory Board is not
required. Shareholders hold a right of approval if the transaction represents more than 5% of the
assets. The approval is required before the entering or the completion of the transaction. The
interested parties are excluded from the vote.
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Finland

Provisions on RPTs are included in the Finnish Companies Act. The opinion from an independent
advisor is not required; however the Board of Directers may request advice from an independent
advice as a prudent measure. All transactions, ¢cven non material, are subject to the approval of
the Board of Directors, with the rclated party not participating in the decision. There is no
requirementi of ex ante shareholder approval for most important transactions.

France

Rules on related party transactions are set up in the French Code de commerce. RPTs which are
not concluded at normal market conditions_are subject to ex ante approval by the board, with the
related party being precluded from voting. A special report by the company’s auditor must be
established and disclosed to shareholders. The general mecting, with the related party not
participating in voting, gives an ex post approval of RPTs. If no approval is granted, the liability
of the board members can be engaged.

5. NATIONAL RULES ON PROXY ADVISORS
UK:

Proxy advisors are not subject to any direct regulatory provisions or guidance and disclosure in
not required from proxy advisors themselves. However the UK Stewardship Code™, which is
addressed to institutional investors, applies to proxy advisors by extension. Institutional investors
are not permitted to delegate responsibility for stewardship. In addition they are required to
disclose the use they have made of proxy voting or proxy advisory services. They must describe
the scope of such services, identify the provider, and the extend they rely upon the advices.
Currently, there are no provisions imposing the alignment of the end owners’ interests and the
proxy advisors® interests. Nevertheless, the Stewardship Code encourages this alignment.

France:

The AMF, the Financial Markets Authority, issued a recommendation on proxy advisors
promoting transparency in the establishment and execution of voting policies and recommending

the establishment of appropriate rules on the management of conflicts of interests®’.

Netherlands:

There arc no specific rules regarding proxy advisors. According to Code of best practice
shareholders using proxy advisors are expected to form their own judgement on the voting
praciice and advice of the advisor.

There are no legislative or regulatory provisions regarding proxy advisors in Finland other than
the general provisions of civil law (obligation to act with due care and accountability to the
chient). However, if a bank or investment firm provide proxy service, theprovider is subjected to
the sector regulatory framework, including the conflicts of interest.

356

Sce http://www.frc.org.uk/Our-Work/Publications/Corporate-Govemance/UK-Stewardship-Code-
September-2012.aspx

See AMF Recommendation No. 2011-06 of 18 March 2011 on proxy advisory firms (EN version), at:
hitp://www.amf-france.org/documents/general/9915 1.pdf
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5. NATIONAL RULES ON TRANSPARENCY OF INSTITUTIONAL INVESTORS AND
ASSET MANAGER AS REGARDS VOTING AND ENGAGAMENT

UK:

The UK Financial Reporting Council's Stewardship Code™™® sets out good practice for
institutional investors on the monitering of and engagement with the companies in which they
invest. The principles of this Code make clear that institutional investors shouid disclose their
engagement policy and voting records. The Financial Services Authority requires UK asset
managers to produce a statement of commitment to the Code or to explain why it is not
appropriate to their business model.

Sweden

The Act on national pension funds®*® requires the 4 national AP funds to issue internal voting
policy guidelines. There is no obligationio publish it.

The Swedish Investment Fund Association’s Code®” for fund managers recommends the
disclosure of voting policies.

Germanv

The voluntary code of conduct of the German Association for Investment and Asset
Management™' seeks to establish a govemance framework for the industry. When performing iis
functions, the investment company (KAG) acts exclusively in the interest of the investors and the
integrity of the market.

The investment company must establish procedures which are suitable to identify circumstances
giving rise to conflicts of interest; and to resolve such conflicts paying duc regard to the
protection of the interests of the investors and/or investment undertakings. Of particular
importance, for the funds managed by a company, there will be suitable procedures to avoid
excessive transactions costs as a result of inter alia, excessive turnover. Tramsactions which

merely serve to generate additional fees are not permissible.

The supervisory board and management of the investment company will work towards good
corporate governance on the investment company. The two boards may not pursue their own
interests and the supervisory board will ensure that the management have appropriate risk
management and control.

The investment company informs the investors about its voting policy.
Finland

Act on common funds®® requires the disclosure of voting policics in the fund prospectus. The
fund management company is to disclose in its half-year annual report how it has used the voting

%8 See hitp://www-frc.org.uk/Our-Work/Publications/Corporate-Governance/UK-Stewardship-Code-
September-2012.aspx

See http://www.ap3.se/sites/english/SiteCollectionDocuments/About_us/ENG_Pension_Funds_Act.pdf
See http://fondbolagen.episerverhosting.com/en/Regulations/Guidelines/Code-of-conduct/

See http://www bvi.de/fileadmin/user upload/Regulierung/Wohlverhaltensregeln.pdf

See http://www finlex.fi/en/laki/kaannokset/1999/en1 999004 8 pdf
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rights. Disclosure is also required if a fund holds more than 5 % of the total voting rights, if this
policy deviated from the general voting policies.

Based on this requirement the Finnish federation of Financial Services has issued guidelines for
UCITS®®. The Finnish pension alliance has issued non-binding guidelines on stewardship (2006)
and responsible investments (2008)3(’4.

Netherlands:

Dutch institutional investors are obliged to include in their annual report or on their websites a
statement about their compliance with the best practice provisions of the Dutch Corporate
Governance Code™™. The investor that has not applied a best practice provision has to explain
why (comply or explain). Principle: Institutional investors shall act primarily in the interests of
the ultimate beneficiaries or investors and have a responsibility to the ultimate beneficiaries or
investors and the companies in which they invest, to decide in a careful and transparent way,
whether they wish to exercise their rights as sharcholder of listed companies.

Institutional investors shall publish annually their policy on the exercise of the voting rights for
shares they hold in listed companies. They shall report annually, on their website or in their
annual report, on how they have implemented their policy on the exercise of the voting rights in
the year under review. Institutional investors shail report at least once a quarter on whether and, if
so how they have voted at shareholder mectings.

France:

In line with the EU UCITS rules, the French Financial Market Authority has issued rules
regarding the obligations of UCITS to provide their investors with their voting policy’®. The
French asset management association has issued guidelines about the implementation of these

rules’® and a transparency Code for funds specialized in responsible investing.

63 See Finnish Federation of Financial Services website: www . fkl.fi

See Finnish Pension Alliance (TELA) website: www tela.fl1.

See http://commissiecorporategovernance.nl/dutch-corporate-govemance-code

See Article 314-100 of the Generai Regulation of the Autsrité des Marchés Financiers, at: http://www amf-
france.org/documents/general/7553 _1.pdf

See http://www afg asso.fr/index_php?option=com_content&view=article&id=98& Itemid=87&lang=en
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Annex V1. Additional information on policy context, problems and drivers

Figure I: Listed Companies in the EU Member States and market capitalization'in 2012)***

Member State Market Capitalization (Mio. EUR) Total number of domestic listed companies.
UK 2,355.184 2,179
France 1,422.204 862
Germany- 1,159,325 665
Spain 776174 3,167
Netherlands 507,784 105
Sweden 437,210 332
ltaly 347,753 297
Belgium 234.045 154

| Denmark 175.387 174
Foland 138,629 844

Finland 123,775 e
Ireland 85,030 42
Austria 82,708 70
Luxcmbourg 54,864 29
Portugal 51,113 46
Greece 34,775 207
Czech Republic 28,987 17
Croatia 16.816 184
Hungary 16,442 51
Romania 12,421 77
Bulgaria 5,199 387

Stovenia | 3,050 6l o
Slovak Republic 3,596 69
Lithuania 3,091 33
Malta 2.832 Z0
Estonia 1.818 16
Cyprus 1,556 111
Latvia 869 31
Toatal Amount in the EU 8,084,637 10,409
3% See hiip://wdi.worldbank.ore/table/S.4#.
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Figure 2: The ownership structure of EU listed companies in 20117

= Genenai government % Banks
# Insurance torporations and pension funds ¥ investiment funds and other financial intermedianes
# Non financial corporations 2 Households and NPISH
¥ Foreigninvestors
European perspective

3 Observatoire de |'epargne européenne- OEE, INSEAD OEE Data services, Who owns the European

economy? Evolution of the ownership of EU-listed companies between 1970 and 2012, August 2012, page 7.
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Figure 3: Participation of institutional investors in European companies
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Source: Factsets Lionshares 2013

Figure 4: Engagement and voting strategies by country {Source: Eurosif)
€Mn Engagemant/Yoting CAGR

Figure 5: IPOs and job creation

Figure 12. IPOs and job creation
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Annex VIl Details on administative burden

The cstimates of the administrative burden presented relate tc the proposed package of options.
While certain of these costs would be imposed on listed companies, others would be borne by
institutional investors, asset managers and proxy advisors. All estimations are based on the
available public data, as well as on cvidence gathered by the Commission (during consultations
and meetings with stakeholders®™). The exact costs will depend on the precise content of the
requirements, as well as on how the concemed stakeholders choose to disclose relevant
information. Therefore, -and due to the qualitative nature of the measures potentially to be
implemented, all the figures provided should be considered as estimates and a fair amount of
uncertainty needs to be included in the numbers provided. Moreover, this annex does not take
account of the benefits potentially stemming from the proposed measures.

Transparency of institutional investors and asset managers on their voting and engagement
and certain aspects of asset management mangaies

The preferred option would entail some administrative burdens for instititional investors and asset
managers. These costs would be linked to publication of the voting and engagement policy of
institutional investors as well as ef a narrative report on past engagement and voting records. In
addition the preferred option would require asset owners to disclose how they incentivise their
asset managers (in asset management mandates, regarding issues such as shareholder
engagement, performance evaluation, expected levels of portfolio turnover, stock-lending, etc.) to
act in the best interest of their final beneficiaries. As regards the asset managers, the preferred
option would require them to disclose information on portfolic concentration, portfolio turnover,
actual and estimated cost of portfolio turnover and whether the level of portfolio tumover is in
linc with the agreed investment strategy.

The costs of publication of engagement and voting policies and information on the main features
of asset management mandates should not be substantial, as this would entail only publication of
a statement on the policies adopted by the concerned institution and making public already
available information. In line with previous Commission estimation, the cost of preparing such
publications would range between 600 and 1000 eures per year.”’! Moreover, as estimated above
a website publication costs approximately € 70. It should however also be noted that normally
such costs are mostly incurred in the first year and much less costs in further years, since such
policies and mandates do not change each year.

Similarly, the administrative burden related to disclosure by asset managers of information on
portfolio concentration, portfolio tumover, actual and estimated cost of portfolio turnover and
whether the level of portfolio turnover is in line with the agreed investment strategy should be
rather limited. First of all, the information is already available io assct managers, but has to be
prepared for disciosurc. Moreover, EU legislation already requires, for some asset managers, to
disclose information on investment strategics and costs.

In addition, it should be noted that some asset owners and asset managers already publish
information regarding voting and engagement policy and voting records, as they sign up to self-

f10 See Annex [l and IV,
mn See to this effect CRI IV Unpact Assessment, Administrative burden for credit instituiions and supervisors,
http://ec.europa.eu/internal_market/bank/docs/regeapital/CRD4_reformy/IA _directive_en.pdf
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regulatory.codes, or because they are required by law to do s0.*™" In a few markets, publication of
such information is considered to be best practice already.

More substantial costs could be linked with the publication of voting records and past
engagement. This would however largely depend on the ievel of details required, as a detailed
report would be more costly than a report in an aggregated form.

One Dutch institutional investor estimates that the annual total costs for a large institutional
investor with over 2000 investee companies in the portfolic for the publication of a detailed
report (votes per company and per agenda item; all general meetings and disclosing reasons for
voting against management proposals) are between € 15.000 and € 20.000. According to the same
source, costs would be significantly lower (approx. € 300) if institutional investors are required to
draft and disclose an aggregated overview of their voting behaviour (number of general meetings
attended, % against management proposals and some ‘highlights’ (e.g. remuneration). Total costs
for an institutional investor with concentrated holdings (approx. 80), disciosing the detailed
voting behaviour would also amount to approx. € 500. One of the biggest international asset
managers also estimated that if only aggregated voting record is required, without the
requirement for an external audit, then the cost would be extremely limited and would represent a
few hours c;?f?staff time to run the report, check it for accuracy and prepare it for publication on
the website™"”.

The proposed changes would affect approximately 3200 asset management companies active in
the EU°™ The exact number of institutional investors potentially affected is more difficult to
determine, due to lack of aggregated information, however, it could be estimated that it could
affect approximately 5400 insurance companies’” and 7400 pension funds.*”

Remuneration: binding ruies on transparency and mandatory sharebnoider vote

The proposed combination of options wouid entai! certain additional, though limited costs and
burdens for listed companies. It would require them to disclose the remuneration policy and the
individual remunerations granted to members of the board. It will also require putting the
remuneration policy and the remuneration report to a vote by shareholders. The administrative

372 For more details on different markets, see Annex V1.

By comparison, a detailed publication requirement, such as in the US could imply considerable costs. In the
US the voting records are to be filed with the SEC according to specific templates and disclosed to
shareholders of portfoliv companies (Disclosure of Proxy Voting Policies and Proxy Voting Records by
Registered Management Investment Companics, 68 Fed. Reg. 6564, Feb. 7, 2003). One of the biggest
international asset managers estimates that their filing to the US SEC, which has very specific formats and
fund groupings, costs them about $300,000 a vear. About $250,000 of this is data collection and website
hosting: about $50,000 of this cost is for the fornmatting tc SEC requirements and legal sign off by a
specialist external {irm.

Data from end 2011, according (o EFAMA | Assei Management in Europe, Facts and Figures 5th Annual
Review, 2012, at:
http://www.efama org/Publications/Statistics/ Asset%%20Management%620R epoirt/ A sset®%20Management®a20
Report®e202012.pdf, page 2.

According 1o InsuranceEurope, in 2011 there were 5456 insurance companies registered in the EU, see:
http://www.insuranceeurope.eu/uploads/Modu!es/Publications/eif-20 1 3-final .pdf

According to PensionsEurope; in 2010 there were 265 368 pension funds registered in Europe. However, a
large number of these are pension funds having less than 100 members, to which Member States may
choose not to apply the rules of the IORP directive and that would alsc not be subject to the rules envisaged
in this package. Taking into account the funds having over 100 members, there-are currently over 7400
pension funds. See : http://www efrp.org/Statistics.aspx
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burdens could be expected to be mostly incurred in the first vear and more limited for the
following vears.

Disclosure remuneration policy

As regards disclosure of the remuneration policy it implies the preparation of a statement which
describes the rationale for the policy, how it is prepared and linked to performarnice and business
strategy and how it takes into account the long-term sustainability of the company.

Listed companies either already have such a formal policy orthey have it de facto (the contracts
with the different board members). Informal consultations would seem to indicate that, depending
also on how complicated the policy will be, the preparation for publication of the policy should
take approximately 2 to 4 working days depending from the company, the rules currently applied
and the policy they have in place.

Considering the different hourly wages in Member States, the cost could range between € 90 to €
180 (Bulgaria) and € 1140 and € 2280 (Luxembourg) per company, with an average cost between
€ 525 and € 1050. However, it should be noted that in 15 Member States there is already an
obiigation to disclosc remuneration policy. Furthermore, providing information on the
remuneration policy is already foreseen in Commission Recommendation 2004/913, which has at
ieast partly been implemented by Mcmber States. Finally, it should be noted that remuneration
policies are normally not revised on a yearly basis, which means that costs will be lower after the
first year and then only reach the initial level after a more significant revision of remuneration
policy.

Disclesure remuneration report

As regards the remuneration report, which involves a disclosure of individual remunerations
granted, the preferred option foresees a degree of standardisation of the disclosure. In the first

facilitate disclosure.

Given that the average European board of directors consists of 12 members®”’, the processing of
the information required for the disclosure should not give rise to considerable burden. In line
with previous estimations made by the Commission's services for comparablc disclosures’”®, the
preparation of such additional statement in the annual report would range between 600 and 1000
euros per year per company. However, the additional burden flowing from this option would be
much lower. Companies are already required to report on the amount of remuneration paid to
members of the administrative, managerial and supervisory bodies in the annual accounts.’”
Providing information on individual remuneration is also forescen in the Commission
Recommendation 2004/913, which has at least partly been implemented by Member States. 11
Mermber States already require publication of individuai remuneration.

"Corporate Govemnance Report 2011 - Challenging board performance”, Heidrick & Struggles, 2011, p. 37
See to this effect CRD 1V Impact Assessment, Administrative burden for credit institutions ang supervisors,
http://ec.europa.eu/internal_market/bank/docs/regcapital/CRD4_reform/TA_directive en.pdf

See Art. 17 (1) (d) of the Accounting Directive 2013/34/EU. The Directive allows however Member States
not to apply this requirements when the infarmation makes it possible to identify the position of a specific
member of such a body.
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Say on Pay

The administrative burden linked to a sharcholder ‘say on pay’ are due to the organisation of the
shareholder vote. As this would in practice imply only adding the discussion and vote on
remuneration to the agenda of the general meeting, it has been estimated that an additional vote
does not add any cost for the (:ompany.’”m

Related party transactions: improving transparency requirements and shareholders vote on
iine most important transactions

The preferred options would iiivoive some additional costs for listed companies.

Public 2nnsuncement

First, the public announcement at the time of the transaction for more important related party
transactions would involve some administrative burden. It has been estimated that the cost of
disclosing related party transaction for accounting reascns for a company equals to 265 euros.’!
This administrative burden is already in place and the only relevant change would be that the
moment of publication is at an earlier moment. Costs of this would be estimated to add a fraction
to the costs of the accouting disclosure, around 50 euro. The publication of this information could
be provided via companies’ websites in order to reduce costs. A website publication costs
approximately 70 € per company. The disclosure of each substantiai related party transaction
would therefore cost to a company an estimation of 120 €.

Fairness opinion

Additional administrative burden would also be linked to the requirement to have a fairness
opinicn on the proposed transaction of an independent expert. Depending on the complexity of
the transaction it would seem that an experienced advisor would be able to assess the fairness of
the given transaction within between approximately 5 and 10 hours. This could result in a cost of
maximum 2500-5000 € in case the opinion is made by an auditor. Moreover, this cost results in

line with previous extimation made by the Commission for similar policy actions in a comparable
field.**

Since this transparency would only be required for transactions above a certain threshold (for
instance above 1% of assets of the company)™', only the more important transactions wouid be
covered. Transactions executed on normal market conditions would not be covered. On the basis

%% See aiso the Impact asscssment on Shareholder votes on execulive remuneration made by the United Kingdom
government,  hitps:/www yov.ukigovernment/uploads/system/uploads/attachment _datafile/31374/12-648-
shareholder-votes-executive-remuneration-impact-assessment._pdf

w 4th Company Law Directive and [FRS for SMEs, Final Report

hetp://ec_europa.ew/internal_markel/accounting/docs/studies/2010 cses_4th_company law_directve_en.pdf

Impact assessment Accompanying the document Proposal for a Directive of the European Parliament and of

the Council amending Directive 2006/43/EC on statutory audits of annual accounts and consolidated
accounts and a Proposal- for a Regulation of the European Parliament and of the Council on specific
requirements regarding statutory audit of public-interest
entiticshttp://ec.europa.ev/internal_market/auditing/docs/reform/impact_assesment_en.pdf

See the Statement of the European Corporate Governance Forum on related party transactions for listed
companies, available at
http:/fec.europa.ew/internal_market’company/docs/ecgforum/ecgf related party transactions en.pdf
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of the OECD repon3 ¥ on related party transactions it would appear that each year some 15% of
the listed companies could have one transaction equal or above 1% of their revenuc. This would
mean that approximatly 1550 companies should apply the foreseen rules.

Therefore, the introduction of the transparency requirements on each related party transactions
together with the fairmess opinion by an external evaluator (auditer) woud arise a total maximum
costs of 2620 and 5120€. Taking into account that there are approximately 1550 substantial

transactions each year, the yearly aggregate cost of the proposed measure for the market results
approximately 4,06 and 7,93 million €.

Shareholder vote

A shareholder approval of the most substantial related party iransactions could result in some
limited administrative burden. In view of the fact that the threshold would be relatively high (for
instance 5% of the assets), only a limited number of transactions would be subject to this
obligation. As to the potential administrative burden involved, as this would in practice imply
only adding the discussion and vote on the RPT to the agenda of the general meeting, no
administrative burden would be there. In the case of the organisation of a special shareholder
meeting, the costs could of course be more important, in view of the need to convoke and holding
the meeting (including venue etc.).

Proxy advisers: binding rules on transparency

The preferred option would involve some adminstrative burden for proxy advisors, linked with
the disclosure of certain key information, such as their policy for the prevention, detection,
disclosure and treatment of conflicts of interests and the methodology for the preparation of
advice, including in particular the nature of the specific information sources they use and how the
local market and, legal and regulatory conditions to which issuers are subject are taken into
account.

The additional costs would be linked to improving information on their internal procedures
(disclosing methodelogy and prevention of conflict of interest) and preparing this information for
publication. Normally, these costs would essentially be incurred once and only more often if the
proxy advisors would change essential parts of these policies.

The preparation of appropriate information on internal procedures would in practice represent a
few hours of work of staff. In addition, many proxy advisors already have internal guidelines on
the relevant issues and some of them are already, at least partly, publicly disclosed on their
websites. Therefore, depending on the proxy advisors and the level of adaptation for publication
needed, the additional working hours estimated to prepare the disciosure of the policies will range
between 20 and 50. The average hourly wage of senior officials and managers in the country in
which proxy advisors are incorporaie is approximately 50 €.°* The cost of preparing the required
information for publication wiil therefore range, for each proxy advisors, between € 1000 and €
2500. As regards the publication, it could take place via websites for an approximate cost of € 70
for proxy advisors’.

i Related Party Transactions and Minority Shareholder Rights, OECD, 2012

http://www oecd.org/corporate/ca‘corporategovernanceprinciples/50089215 pdf

*Thesc hourly wages arc based on standardised ESTAT data (the four-yearly Labour cost survey and the annual
updates of labour cost (ALT) statistics) reflecting 2010 figures. They already contain the standard 25%
overhead costs, as required by the Standard Cost Model for administrative burden measurement.
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There are currently around 10 proxy advisory firms (with 2 main actors sharing most of the
market) active in the EU that would be potentially aftected by these measures. Total aggregate
cost of the measure should therefore range between € 10 700 and € 25 700.

Quality of corporate governance reporting: recommendation providing guidance

The preferred option does not entail any significant costs for lisied companies. Under Article 46a
of the Directive 78/660/EEC listed companies are already required to provide an annual
corporate governance statement. This report should provide essential information on the
corporate governance arrangements of the company and in particular include the reference to the
corporate governance code applied on a ‘comply or explain’ basis. Under the 'comply or explain'
approach, a company which chooses to depart from a corporate governance code
recommendation must give detailed, specific and concrete reasons for the departure.

The proposed recommendation would not require companies to prepare a new statement, but only
clarify what is the desired quality of explanations. In practice issuers would mainly be
encouraged to apply a greater degree of diligence while preparing the statement currently
required, but would also know more clearly what is expected of them, which decreases legal
uncertainty.

It has been calcutated that the whole annual corporate governance statement costs on average to
large listed companies €1674:°% However, this administrative burden already exist. In terms of
direct costs, the new requirement could only translate in additional few hours of work for the staff
preparing the statement in order to increase the level of explanation. Estimation of these costs and
of the hours of additional work imposed is made difficult by the case by case improvement
needed, which can differ substantially from company to company. However, an external study
performed on a sample of companies demonstrates that on average companies would need to
provide 5 explanations.’ 8 Considering the total cost of preparing the report, the greater diligence
in explaining the reasons not to apply the parts of the code not complied with, will only tesult in
negligible costs.

Finally, it should be noted that the cost will mostly be a one-off cost. Companies will need to
adapt their annual corporate governance statement in order to provide better explanation once the
measurc will be introduced. However, nnless significant change in the application of the code by
the company occurs, the company will not need to further elaborate or modify its explanation.
Therefore, considering the limited cost of the explanation and the insurgence of the cost mostly
for the first year, the possible increase of administrative burden would thus be extremely limited.

3%6

Fourth Council Directive 78/660/EEC of 25 July 1978 based on Article 54 (3) (g) of the Treaty on the

annual accounts of certain types of companies, as amended by the Directive 2006/46/EC.

7 EU project on baseline measurement and reduction of  administrative costs
http://ec.europa.eu/dgs/secretariat_general/admin_burden/docs/enterprise/{iles/abst09 cl_data annex_en.pd
¢

¥ Study on Monitoring and Enforcement Practices in Corporate Governance in the Member States, page 82

http://ec.europa.cw/internal_market/company/docs/ecgforum/studies/comply-or-cxplain-090523 _en.pdf
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Overview of the cost implications of the proposal:

Increase the level of | Create a better link | Transparency and | Transpare | Improve
engagement of | between  pay  and | oversight on related | ncy of | corporate
institutional performance party transactions proxy governance
investors and asset advisors | reporting
managers
Transpare | voting | Disclosur | Remunera | Disclos | Opinion | Disclose | Recommend
ney of | records | e of the|tionreport |ure of | of an | methodol | ation on
voting remunerat each independ | ogy and | guidelines on
policy/ 1on policy substant | ent conflict of | the quality of
mandates ial RPT | adviser | interest corporate
governance
reports
600 to | Detailed | 525  and | 600 to | 120 € 2500- 1600- Negligible
1000 : 15.000 | 1050 euro | 1000 5000 € 2500 € estimated
to additional
20.000 costs
Agegreg
ate: 500
Total per investor Total per company Total per company | Total per { Total per
proxy company
For institutional | Between 525 and 2050 | Between 2620 and § advisor
investors: between | + possible adjustment | 5120 + eventual § 1000- Negligible
i.100 and 21.000 costs in case of a| vote to be | 2500 €
negative vote at.a GM. | organized outside
For asset managers: an AGM.
between 1.000 and
5.000 (OECD  estimates
that 15% of

companies have a
RPT annually for a
total of 1550
companies)

Specific formuia used for the calculation of costs:

Disciosure of remuneration policies: average EU hourly wage for middle management *
estimation of hours needed to prepare the document

Opinion of an independent adviser for reiated party transactions: average EU hourly wage for
auditor * estimation of hours needed to prepare the document
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Transparency of methodology and conflict of interest for proxy advisors: average EU hourly
wage for middle management proxy advisor * estimation of hours nieeded to prepare the
document

Annex IX. Impact on competitiveness of EU companies

Certain of the options included in the proposed package might have an impact, though limited o
the competitiveness of European listed companies, as they involve certain additional costs and
disclosure of certain sensitive information. Unlisted companies wili not be affected. As regards
SME, only listed SMEs will be covered and micro-entitities will not be affected. No disctinction
between sectors can be made: the impacts will be the same for all sectors, as the options will
apply to all listed companies without distinction.

As regards the costs for companies, it should be noted that mosts of the costs are likely to be
offset by the benefits that companies might draw from the proposal. Certain options might also

induce costs not for companies but other stakeholders (institutional investors and proxy advisors).

The impact on the competitiveness of EU companies are depicted below:

Corporate governance reporting

Competitive Description of impacts Size and | Risks and

impacts duration  of | uncertainty
Positive Negative impact

Cost and price | More guidance | More diligence in | Very low { none

competitiveness on the quality of | the preparation of | costs  (few

reports  would | reports migh induce | hours of staff
facilitate the | limited additional | preparing the
preparation  of | costs report),

those occuring
once a year

Capacity to | none nonc n.a. n.a.
innovate

International none none n.a. n.a.
competitiveness
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Remuneration

Competitive Description of impacts Size and | Risks and
impacts duration  of | uncertainty
Positive Negative impact
Cost and price | More oversight | Disclosure ~of re | Costs Costs of
competitiveness by shareholders | muneration policy | occuring dealing  with
is  likely to|and of individual | once a year | consequences
induce a | remuneration (publication |of a negative
stronger  link | would involve | of shareholder
between pay | some additional | remuneration | vote
and perfomance | costs, which should | policy  and
and avoid | be limited, some | report), plus
unjustificd not significant costs | one-off’ costs
transfers of | are also linked with | linked to the
value to the | the organisation of | adaptation to
detriment of the | the shareholder | new
company vote. standardised
disclosure
requirement
Capacity to | none none n.a. n.a.
innovate
International Positive impact | Posible limited | Possible Possible
competitiveness on the | impact due to | positive and | positive and
sustainability of | additional costs. negative negative
the company impacts impacts
difficult 1o | difficult to
estimate estimate
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Related party transactions

Competitive Description of impacts Size and | Risks and
impacts duration  of { uncertainty
Positive Negative impact
Cost and price | Improved Publication of | As only | Costs of
competitiveness oversight: would | information on | transactions | dealing  with
reduce the risk [ more  substantial { above certain { the
of  unjustified | transactions,  and | thresholds consequences
“transfers of | especially a fairness | not executed | of the negative
value to the]opinion by an|at normai | vote.
detriment of the | independent expert | market
company. It | could generate | conditions
would aiso | additional costs. would be
increase the covered,
legal certainty | Organisation of | estimation of

and will reduce

shareholder vote for

frequency of

the likehood of | most substantial | occurance s
court transactions can | not possible
proceedings generate  additional
costs, especially if a
special meeting is
needed
Capacity to | none none n.a. n.a
innovate
International Increased Flexibility of use of | Possible Possible
competitiveness protection  of | related party | positive and | positive  and
minority transactions might | negative negative
sharehoders be reduced impacts impacts
might  attract difficult  to | difficult to
institutional estimate estimate
investors
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Annex X11: Shareholder engagement and financial services-legislation

A number of specific EU acts regulate institutional investors and asset managers. The financial
crists has prompted the revision of some of these and the adoption of new rules for certain actors,
for example the so cailed "alternative investment funds”, such as hedge funds.

Rules adopted before the financial crisis focused primarily on improving the resilience of U

transparent, but also morc responsible financial system. Although some of the new rules have
improved the "internal governance” of these actors (i.e. how they should organise themselves
internally), such as for example the newly adopted rules on the remuneration of certain asset
managers, they did not focus on the “external governance” aspects, that is, how they should
interact with each other to provide for adequate incentives for shareholder engagement and what
is expected from them as shareowners of companies.

Existing rules regulating the institutional investor and asset management sectors are the
following.

As regards the activity of asset owners, Solvency ' and 11 rules® are applicable to insurancc
companies, including life insurance, while Directive 2003/41/EC on the activities and supervision
of institutions for occupational retirement provision (IORP)Y"! regulates pension funds.

< . L: 92 . . . .
As regards asset managers, the UCITS Direciive’”?, currently under revision’” and Directive

2011/61/EU on Alternative Investment Fund Managers (A1FM Directive 2011/61/EU y*** contain
rules applicable 10 management through certain funds, while MIFID {Directive 2004/39/ECY**,
currently also under revision®*®, is applicable to management under discretionary mandates.

Only somc provisions from the above Directives have relevance from the perspective of
shareholder engagement.

For asset owners, there are limited rules on fiduciary dutics of pensicn funds and no framework at
all for the disclosure of asset management mandates by asset owners. For assets managed under
discretionary mandates, rules regarding asset managers are limited to the disclosure of investment
strategies and costs in general. The framework for UCITS managers is more developed. Although
professional investors also invest into UCITS, these funds are widely used by European
households. It has been argued, however, that the specificities of UCITS funds, notably their
liquidity needs hinder their ability to become long-term investors and may not give an appropriate
incentive for shareholder engagement. Furthermore, UCITS fund managers are not allowed to
acquire any shares carrying voting rights which would enable them to exercise significant

Directive 2002/83/EC of the European Parliament and of the Council of 5 November 2002 concerning life
assurance.
Directive 2009/138/EC of the European Parliament and of the Council of 25 November 2009 on the taking-
up and pursuit of the busincss of Insurance and Reinsurance . O] 2009, L1.
39 Directive 2003/41/EC.
392 Directive 2009/65/EC.
COM(2012) 350 final.
Directive 2011/61/EU.
e Directive 2004/39/EC.
30 COM(201i i) 656 final and COM(2011) 652 final.
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influence over the management of the issuing company {Article 56). In addition, UCITS are also
hindered by law to establish concentrated portfolios, as the UCITS Directive does not allow
UCITS to invest more than 5% of their assets in securities of the same issuer (Article 52).

1. Fiduciary-duty

The first category of these rules 1s about fiduciary duty. Several Directives deal with fiduciary
duties and provide that asset managers and pension funds should act in the best interests of their
clients or beneficiaries.

For pension funds, Article 18 of the IORP Directive provides that "Member States shall require
institutions located in their territories to-invest in accordance with the “prudent person® rule and
in particular in accordance with the following ruies:

(a) the assets shall be invested in the best interests of members and beneficiaries. In the case of 2
potential conflict of interest, the institution, or the entity which manages its portfolio, shall ensure
that the investment is made in the sole interest of members and beneficiaries;

(b) the assets shall be invested in such a manner as to ensure the security, quality, liquidity and
profitability of the portfolio as a whole.

Insurance companies are not subject to any fiduciary duty at EU level.

With rcgard to asset managers managing portfolios under discretionary mandates, Article 19 of
MIFID provides that Member States shall require that, when providing investment services to
clients, an investment firm at honestly, fairly and professionally in accordance with the best
interests of its clients. The MIFID implementing rules (article 35 of Directive 2006/73) provide
that the asset manager should gather informatien about the investment objectives of the client,
however, information on the length of time for which the client wishes to hold the investment
should apply only with regard to retail clients and not for professionai clients, such as pension
funds and insurers.

For asset managers managing UCITS funds, Article 14 of the UCITS Directive provides that the
management company shall act honestly and fairly and with due skill, care.and diligence in the
best interest of the UCITS and integrity of the market. Furthermore, UCITS management
companies should act in such a way as to prevent undue costs being charged to the UCITS and its
unit-holders**?

Altemnative fund managers are required to act in the best interest of the alternative investment
funds or the investors of the AlFs they manage and take all reasonable steps to avoid conflicts of
interests (Article 12 of the AIFM Directive).

In view of the fact that that these definitions are not specitic enough and leave it open whether it
involves shareholder engagement when it is in the best interest of the client, many contributors to
the Green paper on Long-term financing support the revision of these definitions.

2. Decision on voting policies

7 Article 22 of UCITS implementing Directive 2010743,
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Boin the UCITS implementing Directive 2010/43 and the AIFM Directive regulate voting
policies (respectively Articles 21 and 37).

Both the UCITS management company and the AIF manager are required to set up a strategy for
the exercise of voting rights attached to the financial instruments held by the UCITS/AIF they

manage, with a view to ensuring that such rights are exercised to the exclusive benefit of
UCITS/AIF.

This strategy shall determine measures and procedures for:
a) monitoring relevant corporate events;

b) ensuring that the exercise of voting rights is in accordance with the investment objectives and
policy of the relevant UCITS;

c) preventing or managing any conflicts of interest arising from the exercise of voting rights.

However, there is no obligation to be transparent about this policy, nor an obligation to provide it
to unit holders.

3. Disclosure between asset managers and asset owners with regard to investment strategies
and transaction costs

Asset managers regulated by MIFID are rcquired. to inform clients about investment strategies
and costs’ ", but are not required to disclose transaction costs and associated charges to
professional clients, such as insurers and pension funds. The MIFID Implementing Directive
requires that a notice of the possibility for the emergence of transaction costs that are not paid by
the investment firm or imposed by it should be provided only to retail clients only >

Alternative investment fund managers are required to disclose to asset owners the description of
the investment strategy and ail charges'™, but there are no specific rules on whether these include
portfolio turnover costs or not.

UCITS fund managers are required, on request of the UCITS investor, to provide data regularly
on the changes in the composition of the portfolio and the portfolio turnover costs.*’

Annex XIII: Overview of the replies to the consultation on long-term financing relevant for
the present impact assessment

308 Article 19 of MIFID,

e Article 33 of Commission Directive 2006/73/EC.
0 Article 23 of the AIFM Directive.

40l Article 75 of Directive 2009/65.
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The public consultation on the Green Paper yielded nearly 300 responses from a wide range of
stakeholders. The large majority of responses come from the financial sector and a considerable
part of them from think tanks and other similar NGOs. Most of the replies come from
respondents located in the UK, France and Germany respectively or represent cross-border EU
organisations. Only 11 Member States replied.

Respondents overwhelmingly welcomed the initiative as a positive and useful framework for
debate on this topic and what more may need to be done to bring significantly more long-term
financing to the economy. Many respondents comment on the importance for long-term
investment in having a supportive macroeconomic context. There seems to be wide agreement
that investors have a key role to play in promoting a longer-term, investment-oriented outlook
among companies.

The respondents also agree on the opportunities of long-term investments for institutional
investors. Institutional investors argue that they can help-support economic growth as they are
natural long-term investors. For example Insurance Europe states that insurers’ investment in
long-term assets is a natural consequence of their liabilities, that is investing in assets is not an
aim per se, but a consequence of insurers’ primary role of providing protection and managing
policyholders’ savings. Pensions Europe argues that the maich with the long duration and
maturities of their liabilities, often amounting to as much as 10-25 years, makes pensicn funds
very suitable long-term investors.

Respondents argue that the ability of these investors to invest on the long-term depends on a
range of factors, including the regulatory framework, investment skills, taxation regimes and
investment mandates. As regards the regulatory framework, insurance companies, as an example,
argue that existing prudeniial regulation have influenced investment behaviour and constrained
the long-term outlook of their investmenis. The Solvency Il regime is frequently cited in this
context.

The consultation had a specific chapter on the possible incentives that could help promoting
better long-term shareholder engagement. It has to be emphasised that the questions raised in this
Green paper have been formulated in an open way in order for the widest possible range of ideas
to be channelled through. Therefore it is not possible to give an exact breakdown of respondents
supparting or not a certain policy action.,

The questions under the corporate governance chapter have been the following.
Q. 21.What kind of incentives could help promote better long-term shareholder engagement?

Q. 22. How can thc mandates and incentives given to asset managers be developed to support
long-term investment strategics and relationships?

Q. 23. Is there a need to revisit the definition of f{iduciary duty in the context of long-term
financing?

The below analysis focuses on.those issues which are relevant for the present impact assessment.

Q. 21. What kind of incentives could help promote better long-term sharchelder
engagement?
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The following ideas have been put forward by at least a few respondents and appear to be widely
supporied as regards possible ways of incentivising better long-term shareholder engagement:

1) a common EU framework for disclosure on how environmental, social and governance (ESG)
issues are taken into account in the investment strategies of asset owners and asset managers ¢r
encouraging asset owners to include ESG matters into mandates.

This issue has beein raised by PensionsEurope, the umbrella organisation of Eurcpean pension
fund associations and other stakeholders, such as pension funds, asset managers, insurers, banks
and the association of responsible investors in Europe (Eurosif, representing 60 investors and 8
national responsible investment fora).

2) encouraging better alignment of incentives throughout the equity investment chain, reducing
the emphasis on short-term performance metrics reporting and benchmarking.

This issue has been raised by many stakeholder organisations, such as for example
FEuropeanlssuers and the European Roundtable of Industrialists from the issuer side, the European
Federation of Financial Services Users, representing the final beneficiaries of the investment
chain, and investor associations, such as for example Eurosif, the French Federation of Insurance
Companies and the Dutch corporate governance forum of investors, Eumedion. Many other
individual respondents support this policy objective (see under specific policy actions).

3) developing an EU Stewardship Code for investors or promoting the adoption of stewardship
Codes or enforcing them more effectively.

Many organisations, such as European Issuers, the Quoted Companies Alliance and the European
Banking Federation and investors would be in favour of promoting the adoption of Stewardship
Codes, and some have promoted the development of an EU Stewardship Code. EFAMA, the
umbrella organisation of European Asset Management associations would be in favour of
enforcing such Codes more effectively.

4} sharcholder say on pay as a means of communication with investee companies’ management.

This issue has been raised by Pensionsburope.

Q. 22. How can the mandates and incentives given to asset managers be developed to
support long-term investment strategies and relationships?

Many respondents agreed that mandates provide important mechanisms for changing the time
horizon applied by investors and that these mandates should be structured to encourage a strong
focus on the long-term. Some respondents specifically mentioned that that the asset management
mandates should encourage asset managers to adopt investment strategics based on the
understanding of the underlying value of the business and how that could contribute to the long-
term investment objectives of the client. A large number of respondents argued for more
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transparency in generai between the different players of the equity investment chain (European
Banking Federation, Confederation of British Industry, ETUC, Eumedion, UK Sustainable

1Y,

Investment and Finance Association) or promoting better interaction between these.
Many have specificaily referred to the following policy actions:

1) pension funds voting and engagement policies should be integrated into the investment process
/ more transparency -about engagement and voting policies and activities of asset owners and asset
managers to the public

Many respondents represeniing a wide range of the relevant stakeholders, including several
pension funds, their organisations (UK National Association of Pension Funds, Association of
British Insurers) and asset managers {European Fund and Asselt Management Association), banks
(European Banking Federation) the regulatory side (Austria, Finland), issuers (French
Association of Private Companies, European Confederation of Directors' Associations) and
others (the UK ShareAction for responsible pensions) have promoted action in this area.

2} transparency about the portfolio turnover and costs or restrictions on turnover

Many respondents representing all the_relevant stakeholders, including issuers {(Europeanissuers,
the French association of private companies (AFEP), the regulatory side (UK Financial
Regulatoy Council), several pension funds and asset managers have raised this issue.

3) transparency about how asset owners have taken into account the best interest of their
beneficiaries when issuing mandates and how asset managers have fulfilled their long-term
fiduciary duties or improve the compliance of institutional investors with their fiduciary duties
and formatiize rules for its exercise

Many respondents representing -all the relevant stakeholders, including issuers (Quoted
Companies Alliance, Association of European Chambers of Commerce and Industry), the
regulatory side (UK Financial Reporting Council, Ireland), several pension funds and asset
managers and the European Federation of Financial Services Users have raised this issue.

3) fund manager performance to be reviewed over longer time horizons than the quarterly cycle /
using other metrics than market index benchmarks, for example absolute performance metrics

It is this issue that gathered the largest number of comments and strongest support. Respondents
representing all the relevant stakeholders, including issuers (Europeanlssuers), the regulatory side
(UK Government, [reland), several pension funds and asset managers and their organisations
(European Fund and Asset Management Association, European Financial Services Roundtable,
French Federation of Insurance Companies, the UK ShareAction for responsible pensions) think
tanks (CF A Institute) and others have raised this issue.

4) transparency of the pay structures of asset managers or EU rules to require long-term
performance payments for asset managers

Many respondents representing all the relevant stakeholders have raised this issue. There appears
to be considerable support for EU rules to require long-term performance payments for asset
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managers (for example PensionsEurope and the European Federation of Financial Services Users,
but also and many other respondents would be in favour) and important stakeholders would be in
favour of more transparency (for example the European Banking Federation).

S) promotion of existing standard management mandate templates

Several asset owners and responsible investment -associations (for example, the UK Sustainable

Investment and Finance Association andUNEP FI, the UN Sustainable Finance Initiative) have
promoted this idea.
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SCHEMA DI DECRETO LEGISLATIVO RECANTE ATTUAZIONE-DELLA DIRETTIVA (UE)
2017/828 DEL PARLAMENTO EUROPEO E DEL CONSIGLIO DEL 17 MAGGIO 2017 CHE
MODIFICA LA DIRETTIVA 2007/36/CE PER QUANTO RIGUARDA L'iINCORAGGIAMENTO
DELLIMPEGNO A LUNGO TERMINE DEGLI AZIONISTI

IL PRESIDENTE DELLA REPUBBLICA

Vistigli articoli 76'¢ 87 quinto comma, e 117, secondo comma, della Costituzione;

Vista la direttiva (UE) 2017/828/UE del Parlamento eutopeo ¢ del Consiglio del 17 maggio 2017, che
modifica la direttiva 2007/36/CE per quanto riguarda I'incoraggiamento dell'impegno aungo termine
degli azionisii;

Visio il Regolamento di esecuzione (UE) 2018/1212 della Commissione de! 3 settembre 2648 che
stabilisce 1 requisiti minimi d'attuazione delle disposizioni della direttiva 2007/36/CE del Parlamento
europeo & del Consiglio per quanto riguarda lidentificazions-degli azionisti, la trasmissione delle
informazioni e Pagevolazione dell'esercizio dei diritti degli azionisti;

Vista la legge 25 ottobre 2017, n. i’i 63, recante delega al Governo per il recepimento delle direttive
europec ¢ Pattuazione di altri atti dell’Unione europea (legge di delegazione europea 2016-2017), in
particolare I’ Allegato Ay

Vista la legge 24 dicembre 2012, n. 234, recante norme generali suila partecipazione dellTtalia alla
formazione e all‘atfuazione della normativa e delle politiche dell'Unione europes;

Visto il decreto legislativo 24-febbraio 1998, n. 58, recante il Testo-unico-delle disposizioni in materia
di intermediazione finanziaria, ai-sensi degli atticoli 8 ¢ 21 della legge 6 febbraio 1996, n. 52;

Visto il decreto legislativo 7 settembre 2005, n, 209 recante il “Codice delle assicurazioni private”;
Vistala legge 28 dicembre 2005, n. 262, recante Disposizioni per la tutela del risparmic-¢-la disciplina
dei mercati finanziari;

Visto il decreto legislative S dicembre 2005, n. 252, recante disciplina delle forine pessionistiche
complementari;

Visto il decreto legislativo 1° settembre 1993, n. 383, recants Testo unico delle leggi in materia
bancaria e creditizia;

Vista Ia preliminare deliberazione del Consiglio dei ministri, adottata nella riunione del 7 febbraio
2019;

Acquisiti 1 pareri delle competenti Commissioni della Camera dei deputati € del Senato della
Repubblica;

Vista la deliberazione del Consiglie dei ministri, adotiata nella riunione del L];
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Sulla proposta del Ministro per gli affari europei ¢ del Ministro dell’economia e delle finanze, di

concerto con | Ministii della giustizia, del lavoro e delle politiche sociali, degli affari esteri e della

cooperazione internazionale e dello sviluppo economico;

Emana
il seguente decreto legislativo:

ART. 1
{(Modifiche al Codice civile)

1. All’articolo 2391-bis del codice civile sono apportate le seguenti modifiche:

a) al secondo comma, le parole «di cui al» sono sostituite dalle seguenti «e le regole previsti dal»,

1) dopo il secondo comima, ¢ aggiunto il seguente:

«La Consob, nel definire i principi indicati nel primo comma, individua, in conformita
all’articolo 9-quater della direttiva 2007/36/CE, introdotto dall’atticelo 1, punto 4, della
direttiva 2017/828/UE, almeno:

a) le soglie di rilevanza delie operazioni con parti correlate tenendo conto di indici
quanlitativi legati ai controvalore dell’operazicne o al suo impatto su uno o pid
parametri dimensionalt della_societd, La Consob pué individware anche criteri di
rilevanza che tengano conto della natura dell’operazione e della tipologia di parte

correlata;

b} regole procedurali e di trasparenza proporsionate rispelto alla rilevenza e alle
caratteristiche delle opetaziont, alle dimensioni della societd ovvero alla tipologia di
societd che fa ricorso al mercato del capitale di rischio, nonché 1 casi di esenzione

dall’applicazione, in tuttoo in parte, delle predette regole;

¢) 1 casi in cui gli amministratori, fermo restando quanto previsto dail’articolo 2391, ¢
gli azionisti coinvolti nell’operazione sono tenuti ad astenersi dalla votaziohe sulla
stessa ovvero misure di salvaguardia a tutels dell’interesse della societa che consentono

ai predetti azionistt di prendere parte alla votazione sull’ operazione, ».



ART. 2

{(Modifiche alla Parte 111, Titolo [I-bis, Capo 1V del decreto legislativo 24 febbraio 1998, n. 58)

1. All’articolo 82 del dcercto legislativo 24 febbraic 1998, n. 58, sono apportate le seguenti
modifiche;

a) al comma 2;

D

dopo le parole «nel rispetto delle disposizioni del regelamento di cui al comma 1» sono

insetite le seguenti; «, della direttiva 2007/36/CE ¢ delle relative disposizioni attuatives,

2) la lettera g) & sostituita dalla seguente:

b)

« g) le modalita e i termini di comunicazione, su tichiesta, nei casi e ai soggetti individuati dal
regolamento stesso, dei dati identificativi dei titolari di strumenti finanziari diversi da guelli
di cui ali’articolo 83-duodecies ¢ degli intermediari che li detengono, fatta salva la possibilitd
per i titolari degli strumenti finanziari di vietare espressamente la comunicazione dei propri
dati identificativi;»;

alla lettera 1) dopo le parole «gestione delle operazioni societarie da parle degli intermediari»

sono inserite lc seguenti: «, dei depositari centrali e degli emittentiy,

dopo il comma 4, & aggiunto il seguente:

«4-bis.-La Consob, d’'intesa con la Banca d'ltalia, individua con regolamento:
a) le attivitd che depositari centrali ed intermediari sone tenuti a svolgere in
conformita con glt arlicoli 3-bis, 3-ter ¢ 3-quater della divettiva 2007/36/CE;
b) 1 soggetti coinvolti nel processo di identificazione degli azionisti di cui all’articolo
83-duodecies e le relative modalita operative;
¢) le modalitd e i termini per la conservazione e il trattamento dei dati identificativi,
acquisiti dagli emittenti ai sensi dell’articolo 83-duodecies, comma 1,
d) le modalitd operative per la trasmissione delle informazioni e I’agevolazione
dell’esercizio dei diritti degli azionisti;
¢} le ulteriori dispusizioni attuative della citata direttiva per gli aspetti connessi alla

disciplina dell’attivita di gestione sccentrata.».

2. Allarticelo 83-novies del decreto legislativo 24 febbraio 1998, n, 58, ¢ apportata la seguente
modifica:

a) al comma I, dopo la lettera g), ¢ aggiunta la seguente:



«g-bis) trasmetie le informazioni necessatie per Pesercizio dei diriili degli azionisti nei casi

individuati dal regolamento di cui allarticolo 82, comma 4-bis, »,
3. Dopo I’articolo 83-novies del decreto legislativo 24 febbraio 1998, n. 58, ¢ inserito il seguente:

«Art. 83-novies.]

(Non discriminazione, proporzianalita ¢ trasparenza dei costi)

I. Gli intermediari e i depositari centrali comunicano al pubblico i corrispettivi per i servizi

prestati ai sensi del capo I-bis della direttiva 2007/36/CE, distintamente per ciascun servizio.

2. Icorrispettivi che gli intermediarie i depositari centrali applicano agli azionisti, agli emittenti
con azioni ammesse alle negoziazioni nei mercati regolamentati italiani o di aliri Stati membri
déii"u‘nione europea, ¢ agli altri intermediari, devone essere non discriminatori ¢ proporzionati ai
costi effettivi sostenuti per la prestazione dei servizi. Qualsiasi differenza fra 1 corrispettivi
applicati per 'esercizio dei diritti a livello nazionale e transfrontaliero & consentita unicamente se
debitamente giustificata ¢ se tienc conto della variazione dei costi effettivi sostenuti per la

prestazione dei connessi servizi.»,

4,  Allarticolo 83-duodecies del decreto legislativo 24 febbraio 1998, n. 58, sono apportate le

seguenti modifiche:

a) il comma 1 & sostitnito dal scguente:
«1. Al fine di facilitare la comunicazione degli-emittenti con gli azionisti nonché esercizio dei
diritti sociali, anche in modo coordinato, da parte degli azionisti, gli emittenti italiani con azioni
ammesse a!le negoziazioni nel mercati regolamentati italiani o di altri Stati membri dell'Unione
europea hanno il diritto di richiedere ai soggetti indjcati dal regolamento di cui all’articolo 82,
comma 4-bis, I’identificazions degli azionisti che detengono azioni in misura superiore allo
0,5% del capitale sociale con diritto di voto. La richiesta di identificazione puo essere avanzata
anche tramite un soggetto terzo designato dall’emiitente. I costi del processe di identificazione

sono a carico dell’emittente.»;
3

b) il comina 2 ¢ abrogato;

¢) dopo il comma 2, & inserito il seguente:
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«2-bis. Gli intermediari e i depositari centrali sono legittimati ad adempiere alle richieste dei
dati identificativi degli azionisti formulate da emitlenti aventi {a sede legale in un altro Stato
membro dell’Unione europea, con azioni ammesse alle negoziazioni nei meicati regolamentati

italiani ¢ di altti Stati membzi dell'Unione europea.»;

d) il comma 3 ¢ sostituito dal seguente;
«3. L’emittente & tenuto a effettuare la medesima richiesta su istanza di tanti soci che
rappresentino almeno la metd della quota minima di partecipazione stabilita dalia Consob ai
sensi dell'articolo 147-ter, comma 1. I relativi costi sono ripartiti tra Pemittente ed i soci
richiedenti secondo i criteri stabiiiti dalla Consob con regolamento, avendo riguardo
all'esigenza di non incentivare Puso dello strumento da paric dei soci per finalitd non coerenti
con l'obiettivo di facilitare il coordinamento tea i soci stessi al fine di esercitare i diritti che

richiedono una partecipazione qualificata.»;

e) al comma 4, le parole «Le societd» sone sostituite dalle segaenti: «Gli emittentin;

f) il comma 5 & sostituito dal seguente:
«5. Il presente asticolo non si applica alle societa cooperative, Gli statuti delle societd italiane
con azioni ammesse alle negoziazioni con il consenso dell’emittente nei sistemi multilaterali di
negoziazione italiani o di altri Pacsi dell'Unione europea possono prevedere che si applichi il

presente articolo.»,

ART.3
(Modifiche alla Parte 1V, Titolo I, Capc II del decreto legislativo 24 febbraio 1998, n. 58)

1. All’articolo 123-ter del decreto legislativo 24 febbraio 1998, n. 58, sono appottate le seguenti

modifiche:

a) la rubrica & sostituita dalla seguente:

« {Relazione sulla politica in materia di remunerazione e sui compensi corrisposti)»;

b) al comma 1, le parole «una relazione sulla remunerazione» sono sostituite dalle segnenti: «una

relazione sulfa pofitica di remunerazione e sui compensi corrisposti;

c) al comma 2, le parole «sulla remunerazione» sono soppresse;
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d) al comma3:

iy all’alinea, le parole «sulla remunerazione» sono soppresse e dopo la parola «illustra» sono
inserite le seguenti «in modo chiaro e comprensibile;

2} alla lettera a), dopo le parole «almceno all’esercizio successives sono inserite le scguenti «e,
fermo restando quanto previste dall’articolo 2402 del codice civile, dei componenti degli

organi di controlloy;

dopo it comma 3, sono inseriti i seguenti:

«3-bis. La politica di remunerazione contribuisce alla strategia aziendale, al perseguimento
degli interessi a lungo termine e alla sostenibilitd della societa e illustra il modo in cui fornisce
taie contributo, Fermo quanto previsto dal comma 3-fer, le societa scttopongono al voto dei
soct la politica di remunerazione di cui al cormma 3 con la cadenza richiesta dalla durata della
politica definita ai sensi del comma 3, lettera a), e comungue almeno ogni tre aimi ¢ in cccasione
di modifiche della politica medesima. Le societa attribuiscono compensi solo in conformita con
la politica di remunerazione da uliimo approvata dai soci, In presenza di circostanze eccezionali
le societd possono derogare temporancamente alla politica di remunerazione, purché la stessa
preveda le condizioni procedurali in base alle quali la deroga pud essere applicata e specifichi
gli elementi dejia politica a cui si pud derogare. Per circostanze eccezionali si intendono

solamente situazioni in cui la deroga alla politica di remunerazione ¢ necessaria ai fini del

. perseguimento degli intercssi a lungo termine ¢ della sostenibilitd della societd nel swo

complesso o per assicurarne la capacita di stare-sul mercato.

3-fer. La deliberazione prevista dal comma 3-bis & vincolante. Qualora |’assemblea dei soci non
approvi la politica di remunerazione sottoposta al voto ai sensi del comma 3-bis la societa
continua a corrispondere remunerazioni conformi alla piti recente politica di remunerazione
approvata dall’assemblea o, in mancanza, pud continuare a corrispondere remunerazioni
conformi alle prassi vigenti. La societd sotfoponc al voto dei soci una nuova politica di
remunerazione al pid tardi in occasione della successiva assemblea prevista dall’articolo 2364,
secondo comma, o dell’assemblea prevista dall’articolo 2364-bis, secondo comma, del codice

civile.»;

al comma 4:
1) dopo le parole «f.a seconda sezionexn sono inserite le seguenti: «della relazione, in modo

chiaro e comprensibile e »;



g

h)

)

)

2) alla lettera a), le parole «approvata nell'esercizio precedenten sono sostituite dalle seguenti:
«refativa all’egercizio di riferimentosy;
3) dopo la lettera b), & aggiunta la seguente:
(<5-b1.3') illustra come la societa ha tenuto conto del voto espresso ’anno precedente sulla

seconda sczione della refazione sulla remunerazione.»;

il comma 6 ¢ sostituito dal seguente:

«6. Fermo restando quanto previsto dagli articoli 2389 e 2409-terdecies, primo comma, letiera
a), dql codice civile, e dall'articolo 114-b/s, 'assemblea convocata ai sensi dell'articofo 2364,
sccondo comma, ovvero dell'articolé 2364-bis, secondo comma, del codice civile, delibera in
senso favorevole o contrario sulla seconda sezione della relazione prevista dal comma 4. La
deliberazione non ¢ vincolante, L'esito della votazione ¢ posto a disposizione del pubblico at

sensi dell'articolo 125-guater, comina 2.»,

il coxnha 7 & sostituito dal seguente: |

«7. La Consob con regalamento, adottato sentite Banca d'Italia e fvass per quanto concerne i
soggetti rispettivamente vigilati e nel rispetto di quanto previsto dalla normativa europea di
settore, indica e informazioni da includere nella prima sezione della relazione in materia di
politica di remunerazione ¢ le caratteristiche di tale politica in conformita con ’articolo 9-bis
della direttiva 2007/36/CE e nel rispette di quanto previsto dal paragrafo 3 della

raccomandazione 2004/913/CE e dal paragrafo 5 della raccomandazione 2009/385/CE.»;

al comma 8 iI primo periode ¢ sostituito dal seguente:
«8. La Consob, con i} regolamento adottato ai sensi del comma 7, indica altresi le informazioni
da includere nefla seconda sezione della relazione in materia di compensi corrisposti, nel

rispetto di quanto previste dall’articolo 9-fer delia direttiva 2007/36/CE.»

dopo il comma B, sono inscriti 1 seghenti:
«8-bis. 11 soggetto incaricato di effettuare la revisione legale del bilancio verifica 1'avvennta
predisposizione da parte degli amministratori della seconda sezione della relazione sulla

remunetazione,

8-fer. Rimangono ferme le disposizioni previste in materia di remunerazioni da normative di

settore.n.



2. Al Capo I del Titolo Il della Parte [V del decreto legislativo 24 febbraio 1998, n, 58, dopo la

sezione I-bis, & inserita la seguente:

«Sezione I-ter
(Trasparenza degli investitori istituzionali, dei gestori di attivi e def consulenti in materiq di

vafo)

Art. 124-quater

(Definizioni e ambiio applicativo)

1. Nella presente sezione si intendone per;
a) "gestore di attivi": le Sgr, le Sicav e le Sicaf che gestiscono direttamente i propri patrimoni,

e i soggetti autorizzati in lalia a prestare il servizio di cui all’articolo 1, comma 5, lettera d);

b) “investitore istituzionale”: 1) un'impresa di assicurazione o di riassicurazione come definite
alle lettere u) e cc) del comma 1 dell'articolo 1 del decreto legislativo 7 settembre 2005, n, 209,
incluse ie sedi secendarie in Italia di imprese aventi sede legalc in unio Stato terze, autorizzate
ad esercitare alfivitd di assicurazione o di riassicurazienc nei rami vita ai sensi dell'articolo 2,
commi 1 e 2, del medesimo decreto; 2) i fondi pensione con almeno cento aderenti, che risuitino
iscrittt all’atbo tenuto dalla COVIP ¢ che rientrino tea quelli di cui agli asticoli 4, comma 1, ¢
12 del decreto legisiativo 5 dicembre 2005, n, 252, ovvero tra quelli deii*articolo 20 del

medesimo decreto aventi soggettivitd giuridica;

c¢) "consulentc in materia di voto": un soggetto che analizza, a titolo professionale e
commerciale, le informazioni diffuse dalle societd e, se del caso, altre informazioni riguardanti
societd europee con azioni quotate nei mercati rcgﬁlamentati di uno Stato membro dell'Unione
europea nell'oftica di informare gif investitori in relazione alle decisioni di vote fornendo

ricerche, cansigli o raccomandazioni di voto connessi all’esetcizio dei diritti di voto,

2. Le disposizioni previste nella presentc sezione si applicano agli investitori istituzionali ¢ ai

gestori di aftivi che investono in societd con azioni ammesse alla negoziazione in un mercato

3. Le disposizioni previste ncila presente sezione per i consulenti iirmateria di voto si applicano
ai soggetti:

== @) aventi la sede legale in [talia;
o)

Pt



b) aventi una sede, anche secondaria, in Italia, qualora non abbiano la sede legale o la sede

principale in un altro Stato membro dell’Unione europea,

Art. 124-quinguies
(Politica di impegno)

1. Salvo quante previsto dal comma 3, gli investitori istituzionali e i gestori di attivi adottano ¢
comunicano al pubblico una politica di impegno che descriva le modalitd con cui integrano
l'impegno in qualitd_di_avionisti nella loto strategia di investimenio, La politica descrive le
modalitd con cui moniforano le societd partecipate su questioni rilevanti, compresi la siratogia, i
risultati finanziari ¢ non finanziari nonché i rischi, la struttura del capitale, 'impatto sociale e
ambientale ¢ il governo societario, diaiogano con le societd partecipate, csercitano i diritti di voto
¢ altri diritti connessi alle azioni, collaborano con aliri azionisti, comunicanc con i pertinenti
portatori di interesse delle societd partecipate e gestiscono gli attuali ¢ potenziali conflitti di

interesse in refazione al loro impegno,

2. Salvo quanto previsto dai comma 3, gli investitori istituzionali e i gestori di aiiivi comunicano
al pubblico, su base annua, le modalita di attuazione di tale politica di impegno, includendo una
descrizione generale del comportamento di voto, una spiegazione dei voti pit significativi ¢ del
ricorso ai servizi dei consulenti in materia di voto. Hssi comunicano al pubblico come hann

espresso il voto nelle assemblee generali delle societd di cui sono azionisti e possono escludere i
voti ritenuti non significativi in relazione all’oggetto dclla votazione o alle dimensioni della

partecipazione nelle-scoietd,

3. Gli investitori istituzionali ¢ 1 gestori di attivi forniscono una comunicazione al pubblico chiara
¢ motivata delie ragioni dell’eventuale scelta di non adempiere ad una o pitt delle disposizioni di

cui at commi | €2,

4. Gli investitori istituzionali e i gestori di attivi rispettano le disposizioni relative ai conflitti di
interesse previste dalle discipline di settore anche nell’attuazione della politica di impegno adottata

dagli stessi e pubblicata ai sensi del comma 1.

5. Le informazioni di cui ai commi 1, 2 e 3, sono messe a disposizione del pubblico gratuitamente
sul sito internet degli investitori istituzionali o dei gestori di attivi o attraverso altri mezzi

facilmente accessibili online.



6. Nel caso in cui i gestori di attivi attuino la politica di impegno con riferimento all’esercizio del

diritto di voto per conio di investitori istituzionali, questi ultimi indicano dove 1 gestori di attivi

hanno reso pubbliche le informazioni riguardanti il voto,

1.

Art. 124-sexies

(Strategia d'investimento degli investitori istituzionali e accordi-con i gestori di attivi)

Gli investitori istituzionali comunicano al pubblico in che modo gii elementi principali della

loro strategia di investimento azionario sono coerenti con il profilo e la durata delle loro passivita,

in particolare delle passivita a lungo termine, ¢ in che modo contribuiscono al rendiniento a medio

¢ lungo termine dei loro attivi,

2.

Salvo quanto previsio-dal comma 3, gli investitori istituzionali che investono pet il tramite di

gestori di attivi, come definiti all’articolo 2, lettera 1), della direttiva 2007/36/CE, comunicano al

pubblico le seguenti informazioni relative all’accordo di gestione, su base individuale o collettiva,

con if predetto gestore di attivi:

g) le modalitd con cui I'accordo incentiva il geslore di attivi ad allineare la strategia ¢ le
decistoni di investimento al profilo e alla durata delle passivitd degli investitori istituzionali, in

particelare delle passivitd a lungo termine;

b) le modalita con cui ’accordo incentiva 1l gestore di attivi a prendere decisioni di investimento
bagate-sulle valutazioni relative ai risultati finanziari e non finanziari a lungo ¢ medio termine
delle societd partecipate e ¢ impegnatsi con tali societa al fine di migliorarne 1 risultati & medio
¢ lungo termine;

I

¢} le modalita con cui il metodo e l'orizzonte temporale di valutazione dei risultati del gestore

di attivi e la sua remunerazione per Pattivita di gestione, sono in linea con il profilo e la durata

delle passiviia dell’investitore istituzionale, in particolare delle passivitd a lunge termine, e

@&

tengono conto dei risultati assoluti a lungo termine;

d) le modalitd con cui Pinvestitore istituzionale confrolla i costi di rotazione del portafoglio
sostenuii dal gestore di attivi, nonché le modalitd con cui definisce ¢ controlls un valore

refissato di rotazione del portafoglio e il relativo intervallo di variazione;
P P g

¢) I’eventuale durata dell’accordo con il gestore di aftivi.
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3. Qualora I’accordo con il gestore di attivi di cui al comnra 2 non includa uno o pitt degli clementi
indicaii nel medesimo comma, I’investitore istituzionale illustra in modo chiaro e articolato le

ragioni di tale scelta.

4, Le informazioni di cui al prezente articolo sono messe a disposizione del pubblico gratuitamente
sul sito internet dell’investitore istituzionale o attraverso altri mezzi facilmente accessibili online

e, salve modifiche sostanziali, sono aggiornate su base annua.

5. Le imprese di cui all’articolo 124-quater, comma 1, lettera b), n. 1), inseriscono tali informazioni
nella relazione relativa alia solvibilita e alla condizione finanziaria di cui all’articolo 47-septies
del decreto legislativo 7 settembre 2005, n. 209. Si applicano altresi gli articoli 47-octies, 47-novies

e 47-decies del medesimo decreto legisiativo.

Art. 124-septies

(Trasparenza dei gestori di attivi)

1. T gestori di aftivi comunicano, con frequenza annuale, agli investitori istituzionali indicati
all’articolo 2, lettera €}, della direttiva 2007/36/CE, con cui hanno concluso gli accordi di cui
all’articolo 124-sexies, in che modo la loro strategia dinvestimento e la relativa attuazione
rispettano tali accordi e contribuiscono al rendimento a medio e lungo termine degli attivi degli

investitori istituzionali o dei fondi.
2. La comunicazione prevista al comma I comprende:

a) le relazioni sui principali rischi a medio ¢ lungo termine associati agli investimenti, sulla
composizione del portafoglio, sulla sua rotazione e sui relativi costi, sul ricorso ai consulenti in
materia di voto ai fini delle attivitd di impegno e, ove applicabile, sulla loro politica di
concessione di titoli in prestito nonché il modo in cui quest’ultima viene implementata al fine
di perseguire le loro attivitd di impegno, in particolare in occasione delle assemblee generali

delle socie_ta partecipate;

- b} informazioni in merito alP’eventuale adozione, ¢ alle relative modalita, di decisioni di
investimento suila base di una valutazione dei risultati a medio ¢ lungo termine delle societd

partecipate, compresi i risultati non finanziari;
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¢) informazioni in merito all’eventuale insorgenza di conflitti di inieressi in connessione con le

attivitd-di-impegno e le mnisure adottate dai gestori di aiiivi per gestirli.

3, T gestori di attivi non proyvedono alla comunicazione di cui al presente articolo, qualora le

informazioni richieste siano gid a disposizione del pubblico.

4, Le informazioni di cui al comma 1 sono comunicate con la relazione annuale del fonde o, nel

caso del servizio di investimento di gestione del portafoglio, con il-rendiconto periodico.

Art. 124-octies

(Trasparenza dei consulenti in materia di voto)

1. I consulenti in materia di voto, anche al fine di informare adeguatamente i clienti
sull'accuratezza ¢ affidabilitd delle loro attivitd, pubblicane annualmente una relazione che
contenga almeno le seguenti informazioni in relazione all'elaborazione delle loro ricerche, dei loro

consigli ¢ delle loro raccomandazioni di voto:
a) le caratteristiche essenziali delle metodologie ¢ dei modelli applicati;
b} le principali fonti di informazione utilizzate;

¢) le procedurc messe in atic per garantire la qualiti delle ricerche, dei consigli e delle

raccomandazioni di voto nonché le qualifiche del personale coinvolto;

aj ie modalita con cui, eventualmenie, {engono conto delle condizioni normative ¢ del mercato

nazionale nonché delle condiziond specifiche delle societd;
e) le caratteristiche essenziali delle politiche di voto applicate per ciascun mercato;

fla portata e la natura del dialogo, s¢ del caso, infrattenuto con le societd oggetto deile loro
ricerche, dei loro consigli o delle loro raccomandazioni di voto e con i portatori di interesse

della societa;
2} la politica relativa alla prevenzione e alla gestione dei potenziali conflitti di interesse;

h) ’eventuale adesione ad un codice di comportamento ovvero 1'illusirazione in maniera chiara
e motivata delle ragioni della mancata adesions. I consulenti in materia di voto che aderiscono

ad un codice di comportamento riferiscono altresl in merito all'applicazione di tale codice,
12



anche con riferimento alle informazioni richieste dalle ietiere precedenti, -specificando
Peventuale mancata adesione ad una o it disposizioni del codice, le ragioni della stessa € le

eventuali misure alternative adottate.

2. La relazione indicata al comma 1 & resa disponibile al pubblice, gratuitamente, sul sito Internet
del consulente in materia di voto e rimane a disposizione del pubblico per almeno trc anni a

decorrere dalla data di pnbblicazione.

3. At consulenti in materia di voto si applicano gli articoli 114, commi S e 6, € 115, comma 1,

lettere a), b) e c).

4.1 cousulenti in materia di voto, nell’ambito dello svolgimento del servizio richiesto, individuano
& comunicano senza indugio ai loro clienti qualsiasi conflitto di interesse reale o potenziale o
telazione commerciale che possa influenzare P'elaborazione delle loxo ricerche, dei loro consigli o
delle loro raccomandazioni di voto e le azioni infraprese per eliminare, attenuare o gestire gli

eventuali conflitti di interesse reali o potenziali.

Art. 124-rnovies

(Poreri regolamentar)

1. La Consob, sentite la Banca d'Italia, I'IVASS e Ia COVIP, disciplina con regolamento termini
e modalitd della comunicazione, prevista dall’articolo 124-septies, agli investitotl istifuzionali da
parte dei gestori di attivi,

2. La Consob, senlita la Banca d’lalia, stabilisce con regolamento fermini ¢ modalitd di
pubblicazione della politica di impegno dei gestori di attivi, delle modalita di attuazione della

stessa ¢ degli ulteriori elementi informativi, di cui all’articolo 124-guinguies, commi 1,2 ¢ 3,

3, L’IVASS ¢ la COVIP disciplinano con proprio regolamento, secondo le rispettive attribuzioni
di vigilanza.e con riferimento ai soggetti vigilati dalle medesime autoritd, i termini ¢ le modalita

di pubblicazione delle seguenti informazioni:

_a) la politica di impegno degli investitori istituzionali, le modalita di attuazione e gl uiteriori

elementi informativi, di cui all’articolo 124-quinguies, commi 1, 2 e3;

*
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b) gli elementi della strategia di investimento azionario adottata dagli investitori istituzionali o
deil’accordo stipulato con il gestore di attivi e ghi elementi informativi, di cui all’articclo 124-

sexfes, commi [, 2 e 3.

4, La Conscb detta con regolamento termini e modalita di pubblicazione da parte dei consulenti

in materia di voto della relazione indicata all’articolo 124-octies.».

3. All'articolo 125-quater del decreto legislativo 24 febbraio 1998, n. §8, dope il comma 2, & aggiunto

il segucnte: «2-bis. La societd trasmette ai depositari centrali, con le modalitd indicate nel
regolamento adottato ai sensi dell’articolo 82, comma 4-bis, Ie informazioni previste dal comma 1
e le altre informazioni individuate con e disposizioni adottate ai sensi dell’articolo Y2, comma 3.5,
. All’articolo 127-fer del decreto legislativo 24 febbraio 1998, n. 58, il comma-1-his & sostituito dal
seguente: «i-bis L'avviso di convocazione indica il termine entro il quale le domande poste prima
dell'assemblea devono pervenire alla socieis. Il termine non pud essere anteriore a cinque giorni
precedenti {a data dell’assemblea in prima o unica convocazione, ovvero alla data indicata
nell'articolo 83-sexies, comma 2, qualora 'avviso di convocazione preveda che la societa fornisca,
prima dell'assemblea, una risposta alle domande pervenute, In tale ultimo caso le risposte sono
fornite almeno due giotni prima dell'assemblea anche mediante pubblicazione in una apposita
sezione del sito Internet della societd < la titolaritd del diritto di voto pud essere attestata anche
successivamente all’invio delle domande purché entro il terzo giorno successivo alla daia indicata

nell'articolo 83-sexies, comma 2,»

ART. 4
(Modifiche alla PARTE V del decreto legislativo 24 febbraio 1998, n. 58)

Dopo articolo 190.1 del decreto legislativo 24 febbraio 1998, n.58, & inserito i} seguente:
«Art, 190.1-bis
(Ulteriori sanzioni amministrative pecuniarie in tema di disciplina della gestione accentrata
di strumenii finanziati)
1, Agli intermediari indicati nell'articolo 79-decles, comma 1, lettera b), per inosservanza

delle disposizioni di cui agli articoli 83-novies, comma 1, lettere g) ¢ g-dis),e 83-novies.1, e
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2,

3,

@

di quelle emanate in base ad esse, si applica la sanzione amministrativa pecuniaria da eure

trentamila a curo centocinguantamilay,

All’articolo 192-bis del decreto legislativo 24 febbraio 1998, n. 58, sono apportate le seguenti

modifiche:

a) la rubrica & sostituita da!la seguente:
«(Sanzioni amministrative-in tema di informazioni suf governo societario e di politica di

remunerazione e compensi corrisposti)y;

b) dopo il comma 1, & inserito il seguenie:
«l.1 Salvo che il fatto costituisca reato; nei confronti delle societd quotate nei mercati
regolamentati che violano ie disposizioni previste dall’articolo 123-ter e le relative disposizioni
attuative nonché nei confronti dei soggétti che svolgono funzioni di amministrazione, di
direzione o di controllo, qualora la loro condotta abbia contribuito a determinare la violazione
delle disposizioni sopra richiamate da parte della societa, si applica la sanzione amministrativa
pecuniaria da euro diecimila a euro centocinquantamiia ovvero le sanzioni previste dal comma

1, lettere @) € b).m»;

¢) il comma 1-fer ¢ sostituito dal seguente:
«1-ter Alle omissioni delle comunicazioni preseritte dall’articolo 123-bis, comma 2, lettera g)
e richiamate dai commi 1 e 1-bis del presente articolo si applica l'articolo 187-guinguiesdecies,

comma L-guater, »
Dopo l'articolo 192-quater del decreto legislativo 24 febbraio 1998, n. 58, ¢ inserito il seguente:

«Art. 192-gquinquies

(Sanzioni amministrative in tema di operazioni con parti correlate)

1, Nei confronti delle societd quotate net mercati regolamentati che violano articolo 2391-bis del
codice civile ¢ le relative disposizioni di attuazione adottate dalla Consob ai sensi del medesimo
atticolo, si applica una sanzionc amministrativa pecuniaria da euro diecimila a euro

centocinquantamila.
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2. Per le violazioni indicate nel comma 1 nei confronti dei soggetti che svolgono funzioni di
amministrazione e di direzione si applica, nei cast previsti dall’articolo 190-bis, comma 1, lettera

a), una sanzione amministrativa pecuniaria da euro cinquemila a eure centocinquantamilan.

4. Allarticclo 193 del decreto legislativo 24 febbraio 1998, n. 58, sono apportate-le seguenti

modifiche:

) ia rubrica € sostituita dalla seguente:

«(Sanzioni amministrative in tema di informazione societaria ¢ doveri def sindaci, dei revisori

legali e delle societd di revisione legaiejy;

b) dopa il comma 1-guinguies, ¢ inserito il seguente:
«1-sexfes. Al soggetto di cui all'articolo 123-fer, comma 8-bis, che omette di verificare
l'avvenuta predisposizione della seconda sezione della relazione sulla remunerazione si applica

una sanzione amministrativa pecuniaria da curo diecimila ad ewro centomilaw.

5. Dopo Particolo 193-bis del decrcto legislativo 24 febbraio 1998, n. 58, & inserito if seguente:

«Att, 193-bis. 1
(Sanzioni amministrative in tema df trasparenza degl! investitori istituzionali, dei gestori di aftivi e

dei consulenti in materia di vota)

1. Nei confrontl degli tnvestitori istituzionali e dei gestori di attivi in caso di violazione degli
articoli 124-quinguies, 124-sexies e 124-septies, nonché nei confronti dei consulenti in materia di
voto in caso di violazione dell’articolo 124-octies ovvero delle relétive disposizioni atiuative, si
appiicé una sanzione amministrativa pecuniaria da euwro duemilacinquecenfo a euro

centocinguantamila,

2. Le sanzioni previste al comma 1 sono applicate, secondo le rispettive competenze e rigpettive
procedure sanziopatorie, dalla Consob per le violazicni compiute dai gestori di attivi ¢ dai
consulenti in materia di voto, dall’IVASS per le violazioni compiute dagli investitori istituzionall
come definiti dall’articolo 124-quater, comma 1, Jettera 6), n. 1) ¢ dalla COVIP per le violazioni
compiute dai fondi pensione indicati all’articolo 124-guater, comma 1, lettera b}, n. 2). Nei
riguardi di IVASS e COVIP trova comunque applicazione I’articolo 194-bis. IVASS ¢ COVIP

pubblicano le sanzioni irrogate secondo le procedure di settore.»,
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6. All’articolo 194-guater del decreto legislativo 24 febbraio 1998, n. 58, al comma 1, dopo 1a lettcra
c-quater) & aggiunta fa seguente:
« c~quinguies) delle norme previste dagli articoli 124-guinguies, 124-sexies, 124-septies, 124-

octies e delle relative disposizioni atiuative.».

7. Allarticolo 194-gquinguies del decreto legislativo 24 febbraio 1998, n, 58, al comma I, dopo la
letiera a-bis), & inserita la seguente: «a-bis.1) dali’articolo 190.1-bis, per la violazione degli
articoli 83 — novies, comma |, lettere g) e g-bis), 83-novies.1, e delle relative disposiziont

atiuative ».

8. All’articole 194-septies del decreto legislativo 24 febbraio 1998, n, 58, al comma 1, dopo la lettera
e-ter) & agpiunta !z seguente:
«e-quater) delle norme previste dagii articoli 124-quinguies, 124-sexies, 124-septies, 124-

octies ¢ delle relative disposizioni attuative,»,

ART. S

(Modifiche al decreto legislativo 5 dicembre 2005, n, 252, recante discipling delle forme

pensionistiche complementari)

1. Dopo 'articolo 6 del decrete Iegislativo 5 dicembre 2005, n. 252, ¢ inserito ii seguente:
«Axt. 6-bis

(Trasparenza degli investitori istituzionali)

1. 1 fondi pensione con almeno cento aderenti, che risultino iscritti all’albo di cui al’articolo 19,
comma 1, e che rientrino tra quelli di cui agli articoli 4, comma 1, ¢ 12, ovvero ira quelli
dell’articolo 20 aventi soggettivité gluridica, ossetvano le disposizioni della Parte 1V, Titolo I1I,
Capo 11, Sezione I-fer, del decreto legistativo 24 febbraio 1998, n. 58, in tema di trasparenza degli

investitori istituzionali,

2. La COVIP detta disposizioni di attuazione del comma 1, in conformitd a quanto previsto

dall’articolo 124-rovies, comma 3, del decreto legislativo 24 febbraio 1998, n. 58.».

ART. 6
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(Modifiche al decreto legislativo 7 settembre 2005, n, 209, recante codice delle assicurazioni

private )

1. All'articolo 30 del decreto legislalivo 7 scitembre 2005, n, 209, al comma 1, primo periodo, dopo
le parole «L.’impresa si dota di un efficace sistema di governo societarioy sono inserite le seguenti

«, ivi inclusi i sistemi di remunerazione e di incentivazione,».

~

Al Titolo III del decreto legislativo 7 settembre 2005, n. 209, dopo il Cape IV-fer ¢ inserito i}
seguente;

«Capo IV~quater

(Imprese di_assicurazione che operano come investitori istituzionali)

Art. 4'7-ducdecies

(Trasparenza degli investitori istituzionali)

1. L’impresa di cul all’articolo 124-guater, comma 1, lettera b), n. 1 dei decreto legislativo 24
febbraio 1998, n. 58, osserva le disposizioni della Parte IV, Titolo i1, Capo II, Sezione I-fer del

predetto decrets legislativo, in tema di trasparenza degli investitori istituzionali. .

2. I’IVASS detta disposizioni di attuazione del comma- 1, in conformitd a quanto previsto

dall’articolo 124-rovies, comma 3, del decreto legislativo 24 febbraio 1998, n. 58.».

3. AlP’articolo 68 del decreto legislativo 7 settembre 2005, n. 209, al comma S, dopo le parole«la
reputazione del potenzisle acquirente» sono inserite le seguenti: «da valutarsi in conformita a
quanto previsto dall’ordinamento europeo anche tenutc comto dei relativi orientamenti,

disposizioni ¢ raccomandazioni,».

3, All’articolo 188 del decreto legislativo 7 setfembre 2005, n. 209, comma 3-bis,  la lettera ¢)
& sostituita dalla seguente:
« <) la distribuzigne di utili o di altri elementi del patrimonio, nonché la fissazione di limiti

. alP’importo totale della parte variabile delle remunerazioni dell’impresa;»;

4, All’articolo 191 del decreto legislativo 7 seftembre 2005, n. 209, al comma [, lettera b), il

numero 1) & sostitnito dal seguente:
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«i) il sistema di goveino societario, ivi inclusi i sistemi di remunerazione e di incentivazione

nonché le funzioni fondamentali, delle imprese di assicurazione o di riassicutazione;».

ART. 7

{Disposizioni (ransitorie e finali)

1. 1l presente decreto entra in vigore il 10 giugno 2019,

2. In deroga al corama 1:
a) Particolo 2 ¢ P’articolo 3, comma 3, si applicano a decortere dalla data di_applicazione del

Regolamento di esecuzione (UE) 2018/1212 del 3 settembre 2018;

b) I"articolo 3, comma 1, si applica alle relazioni sulla politica di remunetazione e sui compensi
corrisposti da pubblicare in occasione delle assemblee di approvazione dei bilanci relativi agli

esercizi finanziati aventi inizio a pattire dal 1° gennajo 2019;

c) 'articolo 3, comma 4, si applica allc assemblee il cui avviso di convocazione sia pubblicato a

decorrere dal 1° gennaio 2020;

d) I'articolo 3, comma 2, si applica decorso un anno dall’entrata in vigore del presente decrclo

legislativo.

3. Le disposizioni di attuazione previste dal presente decreto sono adoitate entro centoftants giorni
dalla data della sua entrata in vigore ad eccezione di quelle richiamate dal comma 2, lettera a), del
presente articolo che sono adottate entro 24 mesi dall’adozione degli atti di esecuzione di cui
all’articolo 3-bis, paragrafo 8, all’articoio 3-ter, paragrafo 6, e all*articolo 3-quater, paragrafo 3, della
direttiva 2007/36/CE. Le disposizioni di atiuazione emanate ai sensi delle disposizioni sostituiie o
abrogate dal presente decreto sono abrogate dalla data di entrata in vigore delle nuove disposizioni

nelle corrispondenti materie. Fino a tale data esse continuano a essere applicate.

4, La disciplina prevista dalla direttiva 2007/36/CE in materia di identificazione degli azionisti,
irasmissione delle informazioni e agevolazione dell’escrcizio dei dirith, come recepita dal presente
decreto ¢ dalle relative disposizioni di aiiuazione, si applica agli intermediari dell’Unione europea o
di Pacsi terzi nella misura in cui sui conti da essi tenuti siano rcgistrate azioni ammesse alla
negoziazione in un mercato regolamentato emesse da societd che hanno la loro sede legale in Italia,

Aj sensi dell’articolo 3-septiés della direttiva 2007/36/CE, la Consob & 'autorita .competente ad
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informare la Commissione europea in merito a sostanziaii difficolta pratiche nell'applicazione di tali
disposizioni e delle altre dj cui al Capo I-bis della citata direttiva ¢ in caso di mancata osservanza

delle medesime da parte di intermediari del{"Unione europea o di un Paese terzo,

ART. 8

(Disposizioni finanziarie)

1. Dall'attuazione delle disposizioni del presente decreto non devono derivare nuovi o magglori oneri

per Ia finanza pubbtica,

2. Le amministrazioni interessate provvedono all'attuazione dei compiti. derivanti dal presente

decreto con le risorse umane, strumentati e finanziarie disponibili a legislazione vigente.

Il presente decreto, munito del sigillo dello Stato, sara inserito nella Raccolta ufficiale degli atti

normativi defla Repubblica italiana. E fatto obbligo a chiunque di osservarlo ¢ di farlo osservare.
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